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Legal Problems of Insurance Agents— 


Binders 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


insurance 
important 
insurance 


binding authority of an 


_— 


agent is one of the most 


responsibilities granted by the 
company which the agent represents. How- 


ever, some recent cases indicate the neces- 


sity of the agent reasonably attempting to 
(particularly 
difficulties 
(not to 
avoided. 
ould make an 
effort to comply with the essential elements 


contract 
binders are 


meet the legal tests 
given) if 
and the 


assured) are to be 


where oral 
to both the 


mention § the 


agent company 


This means that the agent sl 


ot oral contracts, which are enforceable in 


the absence of statutory restrictions, and as 


a precautionary matter should reduce the 
writing at the 
taking at. In 
he should be familiar with contract 


essentials. Che 


oral binder to 


possible 


terms OT al 
earliest time atte 
tact, 
elements of a contract are 


as follows 


(1) an unqualified and definite offer 


(2) an acceptance of the offer in its exact 


terms, 
(3) a valid consideration, 


(4) competent parties to the contract and 


(5) a legal subject matter. 


and definite offer must 


must be 


An unqualified 


be made. There an unequivocal 
proposition which is capable of being ac- 
cepted. 


no limitations on the 


130 


there must be 
Frequently 


Generally speaking, 
offer 


mere offers to negotiate or broad invitations 
to do business are misunderstood as offers. 
An offer revoked 


accepted. 


may be before it is 


the offer in its exact 


A supp¢ ysed 


An acceptance of 
terms must be accomplished. 
acceptance which changes the terms of the 
original offer is ineffective as it is in reality 
more counteroffer and 


nothing than a 


amounts to a rejection of the original offer. 


\ valid 


element in 


consideration is an important 


contract. Its fundamental 


that the law 


any 


basis is the fact will not 
enforce a promise which is simply a gratuity 
except in the case of agreements under seal. 
Another 


that generally a promise cannot be enforced 


way of saying the same thing 1s 
unless it is supported by a valid considera- 
(the 


trom another) 


tion. The promise one who receives 


the promis« must give or do 


something at the request of the promisor 


(the one who makes the 


ther) 


promise to an- 


which is either a benefit to the 
promisor or a detriment, in the legal sense, 
to the that the 


consideration supporting a contract be legal. 


promisee. It is necessary 
Some jurisdictions hold that a past considera- 
tion is not sufficient to render a promise to 
do something in the future enforceable. 


Competent parties are necessary to create 


a binding contract. This consideration be- 
when dealing with infants 
persons. speaking, a 
under 21 years of 
age is valid but is voidable at the will of 
the infant. This would be true even though 


the infant has intentionally and fraudulently 
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comes important 


or insane Generally 


contract with a person 





thus, 
contract 


and, has induced 
party to with him. 
with one adjudicated an insane 
person are absolutely void. 


misstated his age 
the innocent 
Contracts 
However, con- 
tracts made with a person of unsound mind 
who been adjudicated insane are 
his election upon recovering his 


has not 
voidable at 
commiuttee 


reason or at the election of a 


appointed for him. 


Che subject matter of the contract must 
legal. If 
ment is tainted with illegality, enforcement 
of the 
cept is merely an 


the basis of the whole agree- 


yromises will be denied. This con 


| 
extension of the one 
mentioned above which stated that the 


con- 


sideration to support a contract must be 


le gal 


\ telephone call with the reply “Okay, 
Sidney, you are covered” resulted in one of 
the most this area. The 
Gandelman v. Mercantile Insurance 
FirE AND CASUALTY C 
654 (CA-9), 


Supreme Court of the 


famous cases 1n 
case 1S 
ASES 438, 


de nied 


United States 


Company, 7 
187 F. (2d) 
by the 

\ great 


a result of 


cel tiorari 


confusion has arisen as 


that 
court’s decision to mean that companies are 


1OsSs 


deal of 


this case in view the 


some 


not li a prior to the livery 


his has rest 


conception that the right an agent to 


11 
I 


really bind a risk has been substantially 


curtailed. The decision, in my opinion, d 


and for such a proposition even tl 


] 


that an agent may not bind 


a risk after the property has been destroyed 


nor issue a policy covering destroyed prop 


rty However, an oral binder is effective, 


except under unusual circumstances, 


hstanding the tact that 


Gandeliman Case it appeare 


had ordered from the age 
t $25,000 of insurance over the 
“Okay, 


insure d, 


additional 
1 
‘| 


telephone, and the agent had replied : 


covered.” The 


Gandelman, was already 


National Fire 


amount 


Sidney, u are 
covered by the 
Company for a 
The agent of the Nationa 


Mercantile and the 


Nati ynal 
asked the 


and endors¢ 


Insurance 
larg¢ 
was also agent for the 
Reliance insurance 


wanted its 


companies 


liability reduced and 


agent to obtain other coverage 
the National policy to reflect a reduction in 


find- 


finally the 


1 


coverage. The agent had difficulty in 


ing new coverage sources, but 


Mercantile and the Reliance companies con- 
substituted 
How- 
policies could be delivered 


before the 


sented to policies to be 
for a portion of the National policy. 
ever, before the 


or, for that matter, 


issue 


agent had 


Report to the Reader 


THIS ISSUE IN BRIEF 


At page 135 
casualty insurer’s defense 


learn how a 


trial 
sel and claim representative can suc- 


| 
you will 


coun- 


cessfully work together 
° 


‘automobile problem’ 
‘| he 


made that law be 


The so-called 


is discussed at page 139 sugges 
tion is sought 


which will rec ncial respon 
sibility 
avoid tl 


chusetts 


An analysis of an automol 
liability ; ars at page 
codification of 


uniform 
held is re¢ 


this 


immer 


\ quick refe1 
ard provisi 
(fitth 
1 
especially 


nonexperts 


contacted these 


changes, roperty. 
M« han a mont [ t] the agent 


aeive»res rie vO 


1 tl behalf 
of the Mercantile t| felt ‘om- 


lap- 


hat Gane l : oO « in an 


$25,000 « 


that 


$25,000 


mbling policie S 
he Cl 1g National 
before th: substitute 


ympleted, even atter secur- 


and Reliance 


1 
fercantil 


if 
consent oft \ 


to is Gandelman 


ue the substituted policies, 


would have to and consent 
the attachmen 
tional policy and accept the two substituted 
f National 
reantile and 
rider for the National 
substitute and 
Until 


carried out by the 


policies in lieu of the reduced 


policy. The two policies of Me 
Reliance and the 
intended as a 
relief for the existing National policy 


policy were 


such intention 
mutual 
Gandelman, no liability 


was 


consent of all parties, including 


under 
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was created 





substituted policies or the 


Nor could National ob 


tain any relief under its proposed reduction 
1 


riaet 


the proposed 


substituted rider. 


it was never accepted by the 
holding of the 
the law of contracts ap 


be cause 


assured Such is the court 


1 this theory of 
abundance ot 


Cali 


» be founded on an 


decisions to that effect, both in 


and elsewhere. 


of this case is expressed by the 


court as follows 


case at bar there never was al 


acceptance or meeting of the minds 


s. The offer was in an embry 


known 
oppo! 
hence, 


It was never 


Plaintiff had no 


presented 
plaintiff 


loss, 


» accept 


meeting oO 
Che written 


ito being, and 


plaintiff would not 


on all the policie 


well recognized rule 


in the oft cited case o 


Co. Ti7 


Mechanics Ins 


1 


msurance company has 


ire property already 


written and intended 


a subsisting policy in 


not delivered, and 


assured has no knowledge 


property is destroyed by 


| contract of msurance 


aspect ol the cas which 


me comment, namely, whethe 


may have been influenced by the 


reement to 


the companies 


insure 


aA® 5 i} 


e policies he 


\ 
Varine Insurance 


Fir 


rd) 5 is important 


AND WCASUAI 
review ¢ d al 
determining 
binding of ris 


Dubuque case the assured was 
istomer of the agency H 

preparing to open 

\irport 
lhe agency received a 

1947, I mi the 

taurant against 

rards hre for $25,000, 

Nothing was 


ten companies represented 


Lexingtor1 


assured to 


he ha effective 


mentioned as 


immediately 


to which of the 
by the coverage and 
On Sunday, 


destroye d the 


agency would take the 


issue tl 


ie policies of insurance 


January 26, a fire totally con 


132 


\fter the fire the wrote each 


of the ten companies that the risk had been 


tents agency 


orally bound and suggested a pro-rata con- 


tribution from each 


Pen $2,500 policies were prepared by the 


agency and delivered to the assured, who 
However, the Dubuque 
Company then 


the policy is- 


paid the premiums 
Fire & Marine 


brought an 


Insurance 
action to cancel 
the assured counter- 


to the Supreme 


sued in its name, and 
claimed Che went 
South Carolina on 

that the 
failure to designate the insurers 


Case 
Court of appeal, the 


court holding oral binder was in- 
eftective tor 
but that the 


tuted a 


action ol the insurer consti- 


ratification of the agent’s action. 


ency 


Che court said 
was to insure 


the Wilson Ag 
the contents of the restaurant in the 
$25,000.00: 


sum ol 


was to be 


although the 


and the 


msurance 
effective immediately But 
Wilson gency 


Company 


represented the Dubuque 


other in 
} 


said at tl 


and nine surance com 


panies, nothing was lat time as t 


4 
ompany o1 would issue 


words, that 


nthe é 1 2 was not 


esse 


mentioned at all 


“Referring now to the applicable law, w« 


the ruling of the 
] 


are in full accord with 
trial 


‘binder’ arising 


Judge in regard to the alleged ora 


from the agree 
Wilson Agency and the 
24, 1947, to the effect 
company 


t¢ leph nie 


ment between the 


defendants on January 


1 


hat the failure to designate any 


or companies 1s t t its 


validity, as 
applied to the Dubuque Company or inci 


dentally any other compat 


d also be 
studied | are Heath v. Sun 
Insurance Office, Ltd., 100 F 


State fre 


Supp. 376, and 


Insurance Company 7 


Cases 626, 98 


/ AND CASUALTY 


1 


FIRE 


Supp. 706. The latter case is important 
t liability might be 


failure to exercise 


€ 1 indicated that 
the agent to1 
circumstances 
Vutual Insurance 
Scale Engineering 
should 


court said 


reasonable care under 
Lumbermens 
Rule 


(2d) 305, 


Che case ot 
Company 7% Slide 
Company, 177 F also be 


examined In that case the 


“It is said that the parties’ minds did not 


meet upon the names of the 
be bound. We 
under the 


When. the 


and 


companies to 


think this wholly immaterial 


facts and circumstances of record. 


agent represents several com 


panies selects certain of them to be 


bound by the risk, he is contracting for 


(Continued on page 170) 
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1 
me loans 
maxi 
ider Secti 


adjustment 


ince Act of 1956 
1426 Insurance again 
uld be provided tor I ( l } ‘air abor Standart . ) 1938 


Banking an ul ni oul a led ) H. R 


1575 to eliminate the present exemption for 


: j ii i ; 
Employees if ! outside sale ( \lthough coverage ot 


1954 would mimissio1 ] 1 is possible, many feel 


provide insur rtal it woul 


What the Legislators Are Doing 133 





There is not expected to be much activity 
How- 
ever, some bills which would affect benefits 


on social security matters this year. 


have been introduced, among which are the 
following: S. 168 would increase the amount 
of minimum old-age insurance benefits. S. 
173 would eliminate the requirement that 
an individual have attained 50 years of age 
in order to be eligible for disability benefits 
and would repeal the provision which re- 
quires that the amount of disability benefits 
be reduced by the amount of certain other 
benefits payable by reason of the same dis- 
ability. S. 498 would reduce to 60 
the age at which women may 


years 
qualify for 
full old-age and survivors insurance bene- 
fits. S. 953 would provide monthly insur- 
ance benefits for certain dependent parents 
of individuals entitled to old-age insurance 
benefits. S. 990 would provide that full 
benefits, when based upon the attainment 
of retirement age, will be payable to indi- 
viduals’ at age 60. bills have 
referred to the Senate Committee on Finance 


These been 


Rules of interpretation governing 
tions on the effect of acts of Congress 
state laws would be established by S. ‘ 
It has been forwarded to the Senate Com- 
mittee on the Judiciary 


ques- 


Pending State Legislation 


bills (A. B. 


introduced in 


The three variable annuity 
11, A. B. 12 and A. B. 13) 
New Jersey have passed the 
the New Legislature. Last year the 
assembly passed similar bills which died in 


assembly of 
Jersey 


the senate business affairs committee. Op 
position to the bills comes from the same 
Metropolitan 
Life Insurance Company and _ the 


funds leading the fight. 


In New York a bill (S. B. 1206) was 
introduced which would set up an unsatis 
fied judgment fund to motorists 
against uninsured out-of-state vehicles, hit- 


sources as last year, with the 
mutual 


prot ct 


and-run vehicles, stolen vehicles or vehicles 


operated without the owner’s permission. 
The bill is sought by Superintendent Holz 
and Governor f 


Harriman as a means of 


plugging loopholes in the state’s compulsory 
However, the 
unsatisfied judgment 
funds and compulsory insurance of the New 


automobile insurance law. 


joint committee on 
York Legislature has voted not to make any 
recommendations for this fund but to wait 
until there is more experience under the 
new compulsory law. At a recent New York 
hearing held by the committee, the insurance 


industry asked that compulsory 


134 


insurance 


plus uninsured motorist coverage be given 
a year to see how well they operate. How- 
ever, Representative Heck has issued a 
statement that legislation will be introduced 
at this session to plug compulsory insurance 
loopholes. He reportedly favors a proposal 
to empower insurance companies to estab- 
lish a fund which they would operate. 
This proposal would get away from a state- 
operated fund. 

In addition to New York, unsatisfied 
judgment fund bills have been introduced 
in Pennsylvania (H. B. 313), Montana 
(S. B. 217) and South Carolina (S. B. 124). 
In Maryland a compulsory insurance law 
and unsatisfied judgment law would be set 
up by S. B. 368. Compulsory insurance bills 
have been introduced in Nebraska (L. B. 
181) and West Virginia (H. B. 310). 


Provisions for a separate Insurance De- 
partment in Ohio would be made by H. B. 
312. Besides separating the insurance divi- 
sion from the department the 
bill would provide for a deputy and two 
assistant Superintendents of Insurance. 


commerce 


State Legislation 


At this early 
have not enacted many laws pertaining to 
insurance. Three of 
described below: 


date the state legislatures 


these new laws are 


Arkansas .. . 
insurance 


The fee levied against 


companies for the issuance of 
The additional 
funds are to be used to create an Insurance 
Department fund. Act 4, Acts 1957, H. B. 


99, approved and effective January 29, 1957 


agents’ licenses is now $3 


Massachusetts . . . A new law 
the time for the making and acquiring by 


extends 


banking institutions and insurance companies 
guaranteed by the 
administrator of veterans’ affairs. Chapter 
78, Laws 1957, H. B. 1110, approved Feb- 
ruary 14, 1957, effective 90 days after approval. 


of loans to veterans 


Montana . . 
Ex Officio 


Auditor and 
Insurance is 


The State 
Commissioner of 
directed to prepare and submit to the Legis 
lative Assembly of Montana (on or before 
the tenth day of its regular session of 1959) 
a bill providing a 


insurance 


modern and adequate 
It is the 


duty to make a comprehensive study of the 


code, Commissioner’s 
state’s present statutes with a view to de- 
what extent they are inade- 
quate. The sum of $25,000 is appropriated 
for this Laws 1957,° H: B. Se; 
approved February 26, 1957, effective July 
1, 1957. 


termining to 


purpose, 


IL J— March, 1957 





March 1957, Number 410 


Obligations and Duties 


of Defense Trial Counsel 


By CLARENCE G. JOHNSON 


Four principal recommendations 
are made by the author for the 
proper handling of the defense 
of personal injury actions for 


insurers in the casualty field. 


|g ph beberoigg qualifications of casualty 
insurance defense counsel will differ 


as will the individual and group personality 


of any given organization. There are, how 


requisites which at least 


be shared by 


ever, certain basi 


to some degree would most 


carriers All 
our insureds and the public in gen 
yrtunity 


a just and equitable result where the counsel 


would concur 
dustry, 
eral will have a better opp 
employed possess a thorough understanding 


tort, contract and pt 


aw as it 
ates to the problems Ot our 
though 

for unjust 


a basic presumption, possibly 


ntary, is material and vital, 
they temporarily are 
final 


public—our 


1°] 
while 


the industry, hi their resting 


position with the general 
customers 
The primary duty of defense counsel 
should be 
equitable result 
This 


such actions as the following: 


a desire to accomplish a just and 


at the earliest possible time 


characteristic can be manifested bv 


(1) an early file review, if possible within 
' 


48 hours from receipt of the case, by the 


attorney who will handle, guide and try 


the lawsuit if the latter becomes necessary; 


Defense Trial Counsel 


that our in- 


to derive 


business. 


borne 


visit to the scene of 


attorney who will handle, 


(2) an immediate 


the accident by the 


guide and try the lawsuit, together with 


an equally prompt contact with the insured; 
discovery 


(3) prompt utilization of all 


procedures (including depositions where 
they are indicated) and, 


erable that 


again, it 1s prel- 


these be taken by the attorney 
who will handle the case to its ultimate con- 


clusion; and 
(4) punctual reporting 
velopments. 
It the carrier 
its litigation with 
taining a just result at the earliest 
time, it is a prime requisite that thet 
thought 
claim 
Has the 


ducting the 


unity of and action between 


carrier's department and assigned 


claim department in co 


ired all 


counsel. 
investigati 


1 1 1 
or Nas it riooKe? 


pertinent tacts, 1 
approach that migl 


Has 


data 


avenue of t] 


prevailing evaluation? it ured tl 


1 
necessary factual will 


specinc 
permit counsel to cast the case in its proper 
perspective, or is the investigation abundant 
beliefs and hearsay? Has the 

law been properly applied to the facts, or 
opinion 
case has 
upon 
a mistaken belief as to the application of 


in opinions, 


secured before an 
Possibly the 


what must be 


can be rendeé red ? 


reached the stage of litigation based 


the law. 
\n example might serve to clarify what 


we have in mind. John Doe, our insured, 


Roe. to go 


135 


invited his neighbor, Richard 





The author is assistant division 


manager, 


Industrial Indemnity Company, San Francisco 


| Joe’s 


Was 


him, John 
Richard 


on a hunting trip with 


only purpose in asking Roe 


because of the personal friendship existing 
traveling to the lodge, 


hunt in the 


between them. In 


from where they would sur- 


rounding area by foot, it was necessary fot! 
While 
on this private road John Doe lost control 
with the result that 
sustained by Richard 


them to pass over a private road. 


of his vehicle serious 


injuries Roe. 
Subsequently Roe filed a claim against Doce. 


where the 


wert 
In the particular jurisdiction 


accident occurred a “guest” could recover 
from the driver only where willful miscon 
duct or intoxication was established. The 
carrier, having found in its investigatio1 
that (1) no drinking of any 
liquor was involved, (2 
standards) 
ordinary negligence and (3) the demands of 


circum 


intoxicating 
) Doe was (by the 


most rigid of only guilty of 


these 


hereafter 


Roe were exorbitant under 


stances, denied his claim - Roe 


filed suit against Doe. 


At this point defense counsel enters the 


picture and possibly for the first time the 
carrier is apprised by a prompt file review 
of the possibility of the “guest statute” not 
being applicable to accidents which occur 
that De- 


counsel will probably recommend to 


on private roads in jurisdiction, 


rens¢ 


the carrier, among other things, that it im- 


mediately ascertain whether or not the road 


in question was open to the public, how it 


was maintained and by whom. Following 
the gathering of this information the 
might be reached that the 
is not applicable and that ordinary 


sufficient to 


con- 
clusion “ouest 
statute” 
negligence is 
Under these circumstances, reopen- 
with 


support a re 
covery. 
settlement negotiations Roe’s 
indicated, 


hazards of 


ing of 
counsel are Through a prompt 
this 


defined. 


file review, the case were 


more properly and clearly For a 


with 
report 


negotiations 
such a 


to further delay 
following 


carrier 
adverse counsel 


would serve only to increase their ultimate 
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cost. Likewise, the forwarding of such a 
report after the lapse of an extended period 
ot time trom the 
that during that 


action taken by 


receipt of the file means 
period whatever 


the carrier could well 


interim 
was 
which adds 


trom which no benefit by anyone 


have been misdirected—all of 
to a cost 


is actually derived. 


Not 


the carrie 


until the file review is received does 
understand what 


what im- 


completely 


counsel might have in mind and 
mediate steps can best be undertaken. Tele 
phone discussions are good but far too often 
creep into the trans 


The written report will 


generalizations oral 


action of business. 
not be transmitted by conscientious counsel 
Once the 


reviewed it takes 


unless he has studied the case 
case has been thoroughly 
little additional 
analysis. Until the 


hangs in air. 


very time to record the 


analysis is made, the 
Counsel certainly 
studied all 
During the interim be 


litigation 
should not act if he has not 
aspects ol the case 
tween the forwarding of the file to counsel 


and his analysis, the casualty claim depart 


ment, which ts looking to their legal repre- 
advice and future guidance, is 
impeded from proceeding with that assut 


that could be 


sentative for 


ance of conviction present. 


Generally speaking, lawsuits acquire only 
value fact existed 
any value at the inception. 


there 
The file review 
completed 


with time, if in 


and the case analysis should be 
attorney engaged by the 
within 


by the specific 


client or, if no specific individual 
the firm was designated, then by the one 
who will handle it 


utilize his office as- 


assigned to the file 
throughout. He can 
sociates for whatever consultation he needs, 
but to pass on to them the complete bur- 
den of that matter which is his responsibility 
is to breach that duty and obligation owing 
insurance carrier. 


the client, the casualty 


Many defense attorneys believe, and this 


View the writer, that a case is 
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is shared by 





won or lost according to the degree and 


accuracy of the preparation. If this be so, 


then can counsel who will handle the actual 
trial do his best job if he personally does 
not conduct and supervise all aspects of the 
For people 
that the taking oft 
a deposition 
though 
However, the 


case example, most would 


agree there is more to 


than recording the spoken 


word, such utterances be of prime 
demeanor of the 


how the 


importance. 


witness, his or her appearance, 


words were spoken and all actions which 
will afford 


O apprals¢ the 


counsel an opportunity 
impact of that 
How the 
future 


framed and propounded to secure 


trained 
individual as 
vital. witness reacted 


and 


a witness are 


to questioning how questions 


should be 
rom the testimony 


the greatest advantage 


Same two 
Chis adds 
giving to his 
the specialized 


I 
can best be realized where the 


personalities have previously met 


to defense trial counsel 


client, the insurance carrier, 


and personalized service the latter is gen- 


seeking—not a service by a mechanical 


Ww ill handle 


erally 
conveyor whereby whoever is free 


any given tactor < the occasion arises 


Che scene ot any accident has a quality 


or existence akin to the personality of an 


Many 


location 


individual. acts or events transpire 


with that same distinct 
| such 


iality existing in many homes 


eating, retiring, leaving for work 


and returning trom 
We 


proach L\ 


work at the same time 


every day find, then, a desirable ap- 


accurate evaluation to be a 


visit to the stage where the event, which 


materialized into a litigated dis 


las now 


pute, took place 
sible, should be 


presentative 


visit, if at all 


1 
Chis 


made with the insured 


involved) on the 


he week and at the same time 


t} 


] >» 
Li¢ 


r night as t, tl 


Lt rie 


wed 


outline 


subject 


of the lawsuit, occurred. Vis from this 


what 
him the 


assum- 


perspective, trial can 


is needed, having betore 


locus. Further, from point on, 


early visit to t area, the case be- 


comes something other than just a file of 


papers and conversation 


timely expe ditious ad 


] 
I 


Failure to take a 


vantage of all allowable discovery procedures 


which prudent judgment would dictate be 
effectuated is a breach of trust Che excus¢ 
of the 


wise, 


volume of work, temporary or other 
in the office making impossible prompt 
be offered 
in discovery procedures shortly 


with no justification 


halfway between referral of 
trial 


carrier 


fore trial or 


he case and only serves to increase 


} 


the cost to the These procedures 


are designed to establish theories, issues 


Defense Trial Counsel 


and facts. When these are known, investi- 
gations, both lay and professional, as well 
as required research can be commenced and 
appraisal of 


completed resulting 
+ } 


position in as accurate a ltasn 


with a 
mas possible 

As an illustration, Adams owned a build- 
ing. He engaged Black Company, general 
building. A 
that Black 
agreed to hold Adams harmless 
out of the work. 
White Company was given a subcontract by 
Black Company covering a portion of the 
Roe, an employee of the White Com- 


contractors, to remodel his 


covenant of the 


contract was 
Company 
from 


any claims arising 


work. 
pany, was injured when he fell on one of the 
the building The first 
Roe brought suit 

‘J here 
accident 
Adams’ 


hampered. The 


stairways in notice 


ie accident came when 


Adams and Black | 


no known eye witnesses to the 


+ +} 
ot i 


against mpany. 
were 
vestigation by 


and the preliminary u 


carrier was severely car- 
Adams tendered the 
Black 
hold-harmless clauss 


Adams’ 


the case 


cde fense of the 
the 
Was re- 


rier for 
based on 
tender 


action to Company, 
Che 
and assigned defense 


fused carrie! 


counsel to with a request to ex- 
plore the 
Black 


harmless agree 


action against 


hold- 


possibility ot a cross 


Company for 1 of the 


Che detense 
reviewed between 
Adams and Black C 


he viewed the 


case 


following which 
1 


premises. Immediate dis- 
i which re 


pro¢ edures were initiated 
that 
us and defective by 


Adams and 


covery 


vealed Roe fell on a stairway made 
the joint negli- 
Black C The 
advised tl carrier for 
ivolved the 


hold 


negli- 


ympany 

attorney 
\dams 
law did not 
\dams 


rence 


that in the jurisdicti 
Black Company 


Adams’ 


language n the 


permit 
harmless from 
+} 


unless the 


own 
contract 
that such an intention 


clearly established 


existed. It was ci counsel that 


the contract did not I | ; a clear 
\dams held 


negligence As a result of a 


intention and liable 


for his own 
and an equally expeditious 
\dams 


entered into negotiations 


Black Com 


prompt file review 


utilization of discovery procedures, 
carrier immediately 


with the 


carrier LOr which 
What 
breach be- 
the 


rea- 


any 


if 
with Ros 


led to an early settlement 


could have been a disastrous 


tween defendants was avoided early in 
litigation, thus enabling a prompt and 


sonable disposition to be concluded 


any discussion relative to the pro- 
taking of 
depositions, it is of fundafmental importance 


the 
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to be followed in the 


that careful consideration be extended 





preparation of the witness. 
experience of having a 
first view of our 
justice in a civil action. He will be under- 
standably nervous. This individual might 
well possess a great fear of what is to trans- 
pire. Possibly he has forgotten many of 
the details surrounding the accident, or 
through forms of rationalization his version 
of what occurred might not be in accord- 
ance with earlier statements given to the 
carrier’s investigator and others. To per- 
mit this individual to enter into a deposition 
without first spending the time that is neces- 
sary to (1) allay all fears regarding the pro- 
cedure to be followed, (2) cover in detail 
the questions that undoubtedly the witness 
will be called upon to answer and (3) 
straighten out his own story through re- 
freshing his 


Possibly this 
deposition taken 


is his administration of 


memory or recollection is 
synonymous to pleading an innocent indivi- 
dual guilty. Stated more clearly, it means 
selling your client short. Many witnesses 
do not possess the ability of self-expression 
through word. They are not 
fluent of speech. 
for the in the story they now 
tell as compared with a previously related 


the spoken 
This alone might account 
incongruity 


version. The one approach to removing the 
doubts about your witness’ story is to take 
him to the scene and there review step by 
step what This i 
highly recommended irrespective of the in- 
dividual’s forensic ability. 

Very little need be stated relative to 
punctual reporting of significant develop- 
ments as they come to the attention of as- 
counsel. Whatever difficulty 
exist here is in the interpretation of what 
constitutes significant developments. Car- 
riers like to know not only about the perti- 
nent factual changes as they relate to the 
specific case but also what might have hap- 


occurred, procedure is 


signed does 


pened to plaintiff's counsel or how plaintiff's 
doctor testified in a case involving a similar 
factual pattern. This collateral information 
might serve to suggest a disposition other 
than that which had been planned up to 
that time. However, irrespective of the 
acquired information, be it germane or *ol- 
lateral, it should be promptly passed on to 
the carrier. 

The opportunity defense counsel has in 
their various meetings with adverse counsel 
(on matters of pleadings, depositions, and 
other discussions, both with respect to the 
hand and on others) to formulate 
a rather careful personal evaluation is im- 
portant. Distinctive characteristics of your 
opponent, if known and properly interpreted, 
can mean the termination of a case at the 
most advantageous time. For example, John 
Doe, who has a thriving plaintiffs’ practice, 


case at 


has consistently been the recipient of high 
verdicts and is recognized as exceptionally 
able, might have 


encountered a series of 


which possibly would 


render him more amenable to an equitable 


defense verdicts 
disposition of your case at that time. How- 
ever, the carrier might not know this back- 
ground exists, having only a single 
pending with that particular attorney. 

Much has been said and written about the 
relationship that should exist between trial 
counsel and insurance claim representatives 
—usually by counsel pointing out what 
they believe to be required. Without en- 
deavoring in any way to analyze what has 
been stated about that important relation- 
ship, may we close with the thought that 
an equitable result has a much better chance 
of being attained if both parties, trial counsel 
and the claim representative, are enlightened 
as to all facets of the matter in the shortest 
possible time. 


case 


To this end the above sug- 


[The End] 


gestions are submitted. 


HEALTH INSURANCE PAYMENTS INCREASE 


Hospital and medical care payments 
amounted to $2.1 billion in 1956, the 
Health Insurance Institute recently re- 
ported. This figure includes replacement 
of income lost through sickness or dis- 
ability. A survey conducted among the 
country’s insurance companies revealed 
that reimbursements through group in- 
surance plans in force during the year 
totaled $1.5 billion, or 20.9 per cent over 
1955, while payments through individual 
policies totaled $601 million, a gain of 
12.8 per cent, for an over-all increase of 
18.5 cent in benefit 


1955. 


per payments over 


Payments to (covered 
under hospital expense insurance) for 
in-hospital amounted to over 
$855 million, with $629 million paid under 
group policies and $226 million paid to 
individual policyholders. 


policyholders 


services 


Reimbursements to help cover the cost 
fees amounted to $346 mil- 
lion, with $273 million received by policy- 
holders under group plans and $73 million 
going to persons covered by individual 
policies. A total of $58 million was paid 
under regular medical 
pense contracts for nonsurgical medical 
care and treatment. 


of surgeons’ 


to persons ex- 
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THE PROBLEM OF THE 


Financially Irresponsible Motorist 


and the Uncompensated Accident Victim 


By PAUL S. WISE 


Mr. Wise gave this address last Decem- 
ber at the annual meeting of the Ameri- 
can Association of University Teachers 
of Insurance, held in Cleveland. He 1s 
the American Mutual Alliance’s special- 
tst in the automobile insurance field 


.; MUST BE quite apparent to even 
the most casual observer that one of the 
most 
of the 
has been the 


lem.” 


significant and dominating factors 


insurance business in recent 
“automobile prob- 
[his phrase is actually descriptive 
of the many diversified and yet closely re- 
lated and 


plague the 


years 


so-called 


interdependent problems which 
automobile 


From an 


insurance business 


today. insurance 


company man- 
agement standpoint it encompasses loss pre- 


ventions, claims, underwriting and production. 


The terrific toll of lives and property that 


is today the needless cost of operating the 
greatest system of highway transportation 
in the world challenges the [ 
those responsibility of an 


effective prevention program. Claim depart- 


best efforts of 
who have the 
ments within insurance companies are plagued 
with (1) the increase of claim-mindedness 


of the public and (2) organized action by 
claimants’ attorneys to obtain higher ver- 
dicts (with the tendency of legislatures, 


juries and courts to shift the basis of com- 
pensating injury, either implicitly or ex- 
plicitly, from the doctrine of fault to a 
doctrine of insurance or enterprise liability). 
These two factors combined with a spiraling 
inflationary trend have produced increased 
claim costs and consequently a higher loss 
ratio. 

high loss ratio raises 
other seemingly insoluble questions for the 
underwriter. What can be done to decrease 
the loss ratio? Should rates be an instru- 
ment of loss prevention by attempting to 
distinguish between the good and the bad 


The impact of a 
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driver? Should companies be more selective 
What is the basis for 
classification 


in their underwriting? 
a sound rating 
automobiles? 


The these questions 
complications on the production line. 


system for 


raise 
How 
far can rates be increased before companies 
price market? 


lowering agents’ 


answers to 


themselves out of the Can 
without 


what 


rates be lowered 
commissions? To extent are merit 
rating plans and merit rating classification 
plans competitive devices rather than a 
means of eliminating the problem? These are 
all present and immediate problems which 
are requiring decisions of insurance manage- 
ment today. 

In the long-range view the problems are 
perhaps more fundamental in nature and 
character. They present them- 
selves in four phases of accident responsi- 
hility. 
for accident prevention 


social in 
The first phase is that of responsibility 
Although magnifi- 
cent accomplishments have been made in 
the past by the i 


1 


insurance industry in loss 
prevention endeavors, the pressure is on for 
more intense and comprehensive programs 
at insurance industry expense. The insur- 
ance industry finds itself bearing a burden 
created by inadequate laws and-the general 
failure of government to assume its respon- 
sibilities in this respect. The last three 
phases are somewhat interrelated and deal 
with (1) fixing responsibility for the accident, 
(2) determining the extent of responsibility 
and (3) insuring that responsibility. 

In connection with the fixing of responsi- 
bility we are faced with changing concepts 
of tort liability. Is there to be a change in 
attitude toward comparative negligence? Are 
we drifting into doctrines of enterprise lia- 
bility? Is the compensation system the ulti- 
mate to be expected? 


In connection with the extent of accident 
responsibility we have the basic problem of 
what principle or philosphy should lie be- 
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hind a theory of indemnification for per- 
sonal industry. What is an excessive verdict? 
Is it at all possible to devise a system to 
indemnify for a broken back or leg? Should 
there be other bases for the payment of per- 
sonal injury losses? 


The last phase is the insurance of accident 
responsibility. In this connection the im- 
portant problem is the extent of government 
responsibility to see that drivers are finan 
cially responsible and that innocent auto- 
mobile victims are indemnified. 
The proposed answers to this question in- 
volve assigned risk plans, financial responsi- 


accident 


bility laws, security funds, uninsured motorist 
coverage, compulsory insurance and unsat- 
isfied judgment fund schemes. 


It is apropos to ask what is the nature of 
this which 
and awards, 


force urges increased verdicts 
which tears down the concept 
of fault and which provides the motivation 
for the establishment of unsatisfied judg- 
ment funds and compulsory insurance. The 
seemingly most logical answer is that the 
tremendous increase in the number of auto- 
mobiles on our overburdened roads and 


highways, with the consequential great loss 


of life and property, demands a more ade- 


quate means of compensating those who 
suffer such a loss. Strange as it may seem, 
the number of accidental traffic deaths (ac- 
cording to the National Safety Council) is 
lower now than in 1939. The number of 
deaths per registered vehicle and for miles 
traveled has decreased steadily, and is now 
at its lowest point in history 
than in the 1930's. It 


been a 


lower 
that 
adverse 


—much 
would 
substantial 
records to explain the 


seem 
there has not 
change in accident 


increased pressure for these social changes. 


What then has caused the change in the 
public attitude and in the attitude of legis- 
latures to seemingly awaken to the urgency 
of the problem? The reason is fundamental 
and is, in my belief, the connotations in 
other aspects of our life reflecting changes 
in social and economic patterns that tran- 
scend the comparatively limited field of 
automobile insurance. 


Security is a desire innate in every indi 
vidual. In his quest for economic security 
man has found that by joining together with 
other men, who share the same hazards of 
life, he could provide a means for obtaining 
that security. 
the insurance enterprise was created. 
quest for security, then, is the 
our business. 


initiative 
This 


basis of 


Through his own 


Within the last 30 years, however, a new 
philosophy has developed and gained mo- 
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twist to the security 
that the individual 
does not have the ultimate responsibility for 
security but that such 
government. 


mentum with a 
concept Its 


new 
basis is 
his own economic 
responsibility rests with his 
The found 
many aspects of our present economic life. 
The establishment of security and 
welfare socialized 
medicine, price supports and other meas- 
have as their purpose the elimi- 
risk by the individual and the 
assumption of risk by the government. 


philosophy has expression in 
social 
agencies, the press for 
ures, all 
nation of 


It is this force, I am confident, that is 
a major factor in creating a demand that 
“un- 


force 


so-called 
victim.” This 
recognized if we are to make a 
which will 


something be done for the 
compensated accident 
must be 
proper analysis of the schemes 
be proposed to solve this question, and if 
the encroach- 


we are to combat effectively 


ment of government into what we have 


always felt heretofore to be the sphere ol 


individual responsibility. 


the insur- 
regard to this 


attitude of 


past 1n 


What has been the 
ance industry in the 
problem of the 


victim ? 


uncompensated accident 
The approach in the past has not 
been to compensate victims but to use per- 
suasive efforts to compel persons who sub- 
ject others to the hazards of their driving to 
become financially responsible. 


this insur- 
supporte d the 


financial 


To implement program the 


industry has indirect 


compulsion of 


ance 
responsibility and 
The first 

who demon- 
strated their irresponsibility from a financial 
standpoint by failure to pay judgments and 
from a safety standpoint by failure to ob- 
trafic laws. Thus, compulsion 
applied to those who had demonstrated a 
need for it. \ this 
philosophy involved 
in an accident, regardless of his fault, was 


security responsibility laws. laws 


were applicable only to those 
serve was 


was made in 
motorist 


deviation 
when every 
compelled to provide financial security for 
that accident—and in several states, provide 
for financial responsibility for the future. 
This first away from the 
philosophy of compulsion without a demon- 
stated need 
was 


was the break 
\ further step in this direction 
marked when the insurance 
to compulsory insur- 
ance for certain classes of insurers, such as 
This last 
step is as far as the insurance industry has 
gone in acquiescence or support of com- 
pulsory measures for financial responsibility. 
The final, and seemingly most logical step, 
would be the requirement that all who drive 
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* 

There still abides in the American 
philosophy the principle that an in- 
dividual is responsible for his own 
wrongs and personal economic mis- 
fortunes. These are his burdens, not 
those of organized society. They are 


economic risks that all must chance. 
. 


must prove financial responsibility. At this 
point, however, the insurance industry finds 
itself divided. The history of compulsory 
insurance in Massachusetts seems to be the 
who this 


argument of those 


ultimate step. 


main oppose 


Criticism has been made that the present 
financial responsibility leave 


automobile accident victims uncompensated. 


laws some 
These critics refer to the problem in terms 
of “closing the gap” and press for remedial 
legislative measures. Such an approach, of 
course, contemplates the existence of a so- 
cial problem created by these unindemnified 
victims and it that the 
government to eliminate 
this making that 
victims do not remain uncompensated 


assumes a premise 
has an obligation 
these 
What 


are the logical consequences of this premise? 


rroblem by sure 
I 7 


The social problems arising out of the dis- 


tress of uncompensated victims of auto- 
mobile accidents where fault has been ascer- 
tained are no different from the problems 


created by accidents where the victim is 
uncompensated because he is contributorily 
his accident may not 


Destitution and lack 


negligent or because 
occur on the highway 
of medical care are no less serious because 
they are a consequence of disease or result 


from accidents which occur off the highway. 


Many of 
philosophy 


these critics assume the same 


which I have previously de- 


scribed and which has as its basis the gov- 
ernmental assumption of the hazards of life 
Perhaps we aré when 


coming into an era 


this cannot be avoided. However, it has its 
dangers. By its very nature this approach 
limited to the held 


tort basis of “no liability without 


cannot be automobile 
or to the 
fault,” fundamental 
premise that the government must guarantee 
that individual’s 


health and safety must be eliminated. 


Chere still American phil- 
osophy the principle that an individual is 
responsible for his own wrongs and his own 


because it assumes the 


risks in respect to an 


abides in the 


personal economic misfortunes. These are 
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his burdens, not the burdens of organized 


society. They are economic risks in life 


that every person must chance. It can and 


should hold 


created by 


true as long as the hardships 
these risks and responsibilities 
shifted 


vidual to a group thr 


from the indi- 
ough a system of insur- 
ance created and developed by American 


can be voluntarily 


individual initiative and enterprise 


All of these 


to what 


preliminary remarks lead up 
I submit is the fundamental aim in 
solving the 


automobile problem. The aim 
' 


should not be on the basis of the social 


approach of compensating all victims through 
government agencies, but rather should be 
the establishment through private enterprise 
of “financial responsibility” on the part of 
those who subject others to the hazards of 
their negligent driving 

within the insurance 


There are many 


industry who are unwilling to subscribe to 


this principle because of the adverse experi- 
ence encountered in Massachusetts. Their 
that what 


happen anywhere where 


logic has been happened in 
Massachusetts wil 
motorists are required to have some form 
of financiai responsibility. These critics have 
felt that any alternative would be preferable 
As a result of this 


feeling, they have promoted a scheme which 


to compulsory insurance. 


was devised as an alternative and which 
had f 
the complaints of 


as its basic purpose the elimination of 
uncompensated victims 


instead of dealing with the financially irre- 


sponsible motorist. It was felt that by elimi- 
nating the “squawk” of the victims the cry 
- ‘ 

ould be assuaged 
behind the 
establishment of the New Jersey unsatisfied 


judgment fund law. The law 


for compulsory insurance 


his was the basic philosophy 


was not born 
out of any take 
what was considered to be a social problem 
but was actually 


sincere effort to care ofl 


born out of fear of 


com~- 


pulsory insurance 


t 

Che law was proposed by a member of the 
industry who glowingly described it as hav- 
ing the fundamental merit of utilizing exist- 
ing private 


insurance facilities, experience 


and know-how, and of preserving the insti- 


tution of private enterprise. The insurance 
industry, it was stated, 
the state 
of the 


being 


was willing to join 
solution 
first the 
seemed to capti- 
Careful 
many of its 


burdens in the 
problem \t 
and intriguing, 


and share 
social 


new 


idea, 


vate the imagination of some 


reflection, however, showed 
dangers and it 


unsatisfied 


soon became clear that the 
judgment fund legislation in 
New Jersey was not the result of a construc- 
tive effort to find the best solution but was 
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the result of political expediency. Many 
of those who supported this move in New 
have realized that, like Esau, they 
had traded birthrights for a mess of pottage. 


Jersey 


The New Jersey law inaugurates rather 
startling new and drastic changes in the 
field of governmental regulation. No legis- 
lature gone so far in the control of 
private enterprise, nor has private enter- 
prise gone so far in taking over the burdens 
and functions of government. The danger 
of the law not only lies within the operation 
of the law itself and its application in New 
Jersey but also in the criteria which it estab- 
lishes for future legislation—not only in the 
field of insurance but also in the other areas 


has 


involving the relationship of state and free 
enterprise. 

Time will not permit a detailed analysis 
of the New Jersey legislation, but a few 
of its salient characteristics are worthy of 
consideration. The New Jersey unsatisfied 
judgment fund is created by the state from 
additional taxes on motor vehicle registra- 
tions and from premium or indirect 
taxes on insurance carriers for the purpose 
of paying unsatisfied judgments arising out 
of motor The fund is 
managed by representatives of insurance 
and the Defense of unin- 
motorists is by insurance 


other 


vehicle accidents. 


state. 
provided 
The major burden 


carriers 
sured 
carriers free of charge. 
of financing the fund was originally designed 
to rest primarily upon the insured motorist. 
This law forced those who had already pro- 
vided for their own financial responsibilities 
to support who were unwilling to 
support themselves. Yet, at the same time, 
the law access to the fund to many 
who did not contribute to its support. Be- 
cause of the outcry raised by New Jersey 
motorists to this unfair tax, the legislature 
was forced to drop the $1 fee 
against insured motorists and now 


those 


gave 


charged 
charges 
an $8 fee against uninsured motorists. There 
still hidden and 
rather insidious levies upon insured motor- 
its who, through must 


remains, however, those 

increased 
cent tax levied 
insurance companies and must pay 


rates, 
against 
for the 

of all cases brought against unin- 
motorists. It is rather ironic that 
insured motorists must pay a levy to their 
insurance companies which will enable the 
companies to hire counsel to resist claims 
which the might 
the fund. 


pay the ™% per 


defense 
sured 


motorists bring against 

In this so-called alliance of private enter- 
prise and the state, a vital principle of free 
enterprise was sacrificed. Insurance com- 
panies are required, by law, to furnish a 
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Analysis of the New Jersey law would 


seem to indicate that it is leading into 
the result that was most feared by those 
who feared compulsory insurance 
—the governmental ownership and 


operation of the insurance business. 
* 


defense for uninsured motorists without 
being compensated for this service. No 
state, except New Jersey, has ever estab- 
lished such a precedent. There is a serious 
question as to the constitutionality of this 
exaction from insurance companies operat- 
ing in New Jersey. Insurers are required 
to furnish a defense for motorists for whom 
they have no contractual responsibility or 
obligation. By virtue of the fact that insur- 
ers are established in the business of fur- 
nishing this service to their own insureds 
for the consideration of a premium, the state 
is requiring these insurers to furnish it free 
of charge for those uninsured motorists who 
are financially irresponsible and who are un- 
willing to provide their own defense. 

A close analysis of the New Jersey law 
would seem to indicate that it is leading 
into the very result that was most feared 
by those who feared compulsory insurance 
—that is, the governmental ownership and 
operation of the insurance business. Anyone 
who has had experience with the abuses of 
existing and well-intentioned funds can en- 
vision what will happen and is already hap- 
pening to the New Jersey fund. As time 
goes by and difficult problems continually 
arise in this odd union of state and private 
enterprise, it will be a simple matter to 
eliminate private insurance participation. Al- 
ready demands have been made by public 
officials that the government have a larger 
voice in the management of the fund, and 
serious legislative threats have been made 
to enlarge the scope of the fund’s operation. 


There are those who try to fool them- 
selves by saying that the fund really isn’t in 
the insurance that it does not 
assume the liabilities of the uninsured mo- 
torist because of the right of recourse against 
him. What they are trying to say in effect 
is that New Jersey has established a huge 
bonding operation whereby the state through 
a fund has bonded all the uninsured motor- 
ists. If the uninsured motorist does not pay 
his just obligations, the state will pay. In 
form the New Jersey fund is a type of 
bonding operation. In fact, however, it 
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turns out to be an insurance operation be- 
cause the amount of recovery against the 
financially irresponsible motorist is nil. This 
has been the experience in North Dakota 
and is the present experience in New Jersey. 
Thus, in effect and practical form the unsat- 
ished. judgment fund is an insurance en- 
deavor operated by the state in competition 
with private enterprise. 


In order to alleviate some of these mani- 
fest inequities, in New Jersey (and other 
states where the law has been proposed) 
attempts are made to put a greater burden 
of the cost of the fund upon the uninsured 
motorist. Assuming that the accident fre- 
quency and severity of the uninsured group 
is substantially the same as the insured 
group, and adding all the other normal ex- 
pense elements, the total cost to carry on 
the operation would approximate the total 
charge for insurance carriers for automobile 
liability coverage. If an unsatisfied judg- 
ment fund is to furnish commensurate pro- 
tection to that afforded under insurance 
liability policies, the cost must necessarily 
approximate that of insurance or else costs 
must be eliminated by (1) cutting down the 
coverage through the use of deductibles 
and other exclusions, (2) state subsidy or 
(3) the elimination of cost through the 
substitution of government services for pri- 
vate enterprise. Experience has shown that 
these funds cannot successfully seek reim- 
bursement from financially irresponsible 
motorists. In this connection it is rather 
interesting to note that a representative of 
one of the leading trade organizations, the 
existence of which, it is claimed, is founded 
the American stated 
that one of the reasons that the unsatisfied 
judgment fund could operate at 


upon agency system, 
a nominal 
cost was because it had eliminated acquisi- 
tion costs. This is an example of the sub- 
stitution of government services for private 


enterprise. 


It is quite obvious that under such a 
fund the state is collecting money from un- 
insured motorists to provide for their defense 
The 


state, thus, in fact is an insurance carrier. 


and pay the losses which they create. 


Regardless of the pros and 
the underlying political and economic phi- 
losophy of the law, there remains the 
practical question of whether the law will 
actually work. Some of the problems involved 
and technical. The unsatisfied 
fund is in a difficult legal and 
administrative position to defend itself against 
fraudulent claims because of the problem of 
obtaining and the 


are legal 
judgment 


evidence considerable 
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cons of 


amount of time that occurs following the 
accident before the fund is informed of 
the claim. The possibility of fraudulent and 
exaggerated claims and the red tape neces- 
sary to protect the fund is always present. 
This problem is increased in hit-and-run 
cases in that there is no defendant to testify. 


The successful operation of an unsatisfied 
judgment fund rests upon a narrow base of 
contingent and variable 
there is no control. 


factors over which 
The proponents admit 
that an extremely high percentage of in- 
sured motorists is necessary to maintain the 
solvency of the fund. There is no assur- 
ance that such percentage can be maintained. 
The public has had difficulty in understand- 
ing that the fund in no way relieves them 
of their own liability. The complications of 
a joint defense by the fund and by the un- 
insured defendant, whose rights may be 
infringed, present a difficult barrier to the 
practical operation of the law. 

Following the funds in 
other jurisdictions, it has been found that 
the full impact of claims against the 


experience of 


fund 
will not materialize until several years after 
the fund has been started and the public and 
attorneys are fully acquainted with the 
method of obtaining money The 
In the 


amounted to 53 per 
second year, 80 per cent; third 
year, 99 per cent; and the fourth year, 130 
per cent. 


from it. 
experience in Ontario is illuminating 

first year payments 
cent of fees; 
Fees were then increased to 
about twice the former rate and in the 
fifth year the payments amounted to 80 
per cent; sixth year, 93 per cent; and the 
seventh year, 97.5 per cent, with the prob- 
ability that the fees will go higher in suc- 
North Dakota disbursals 
were $1,224 the first year; $20,021 the second 
r; $15,631 the third year; $119,717 the 
$65,935 the fifth year; $76,031 
the six year; and $151,115 the seventh year. 


ceeding vears. In 


yeal 


fourth year; 


What is the experience in New Jersey? 
It is probably too early to tell what the full 
impact of the fund will be although there 
are very definite signs that the fund is not 
working as original planners 
[t is my understand- 
ing that there is serious concern on the part 
of the unsatisfied judgment fund board that 
not enough money is being paid out in 
claims. Well over 18 months have passed 
in its operation and the fund has paid out 
less than $150,000 in claims while mounting 
reserves are well over $3 million. The total 
assets of the fund approximate $5 million. 
What is the public to think when they find 
that in 18 months’ operation the fund has 


well as the 
would have us believe. 
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accumulated almost $5 million and less than 
$150,000 has been paid out in claims? Ef- 
forts are being made to liberalize the opera- 
tion of the law to cut away the red tape, but 
in so doing the doors will be thrown open 
to those unscrupulous lawyers and claim- 
ants who are looking for a financial bonanza 
No doubt the experience in North Dakota 
and Ontario will be repeated with far more 
devastating results. 


As an example of the difficulty that is 
being encountered in the settling of claims 
in New latest 
that of all the claims assigned to msurance 
carriers over 42 per cent have gone to suit. 
an extremely high com- 
pared with the number of cases that go to 
suit under The 
reason is that the law provides that no set- 
tlement can be made without the consent ot 
the uninsured and the fund has found a 
great deal of difficulty in obtaining the con- 
The un- 
insured motorists have discovered that they 
through the 


Jersey, out figures indicate 


This is ratio as 


private insurance carriers. 


sent of these irresponsible people. 


are able to obtain free defense 
unsatisfied judgment fund and are forcing 
the fund to make a complete defense. They 
are completely unwilling to settle- 
ments which are conditioned upon their re- 
imbursing the fund. Further, we have been 
informed that there are many claimants who 


make 


have just claims and who have become dis- 
gusted with the red tape and have not found 
feasible to prosecute their 
claims. The $200 deductible is not really a 
deductible of $200, but turns into one of a 
much higher amount because of the 
processing the claim. A claim has to be 
worth $600 or $700 before it is worth while 
to actually file suit. Other claimants are 
settling with uninsureds for less than their 
claims are worth because they don’t wish to 


it economically 


cost of 


go through the red tape of processing the 
claim through the fund. All of these situa- 
tions and many more are beginning to 
emerge as some of the practical problems 


in the operation of this law. 


It is difficult to determine how long this 
will last. Certainly, the insuring 
public of New Jersey is becoming increas- 


situation 


evidenced in 
opinion 


ingly aroused as 


clippings, 


newspaper 


editorials and surveys. 


\ sample survey of the opinion of policy- 
holders of mutual insurance companies in 
New Jersey and of the memberships of five 
New Jersey automobile clubs revealed that 
96 per cent were in favor of the equal re- 
sponsibility law which would 
motorists to be insured or 


require all 
otherwise finan- 
cially responsible. 
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This survey and others 


made in New Jersey reveal that the people 
of New that the adoption of 
some form of compulsory insurance is the 
only adequate answer to the 
problem, 


Jer sey feel 


automobile 


To make the picture complete we cannot 
ignore the alternative of compulsory insur- 
ance and an analysis of the arguments made 
in Opposition to it. In favor of compulsory 
that it is but the 
consequence of the 
adoption of the financial responsibility law. 
It is but a natural that if the 
problem is created by uninsured motorists, 


insurance it can be said 


ultimate and logical 


conclusion 


the solution, if one is needed, is to require 
those who operate their automobiles to be- 
come insured or otherwise financially re- 
Any other approach is an indirect 


backdoor method which does not meet the 


sponsible. 


problem squarely. 


The many objections that have been made 
to compulsory arise out of its 
history and development in Massachusetts. 


The real danger and threat of compulsory 


insurance 


insurance has not been in the principle of 
compulsion itself. The public, the legisla- 
tures and the courts are nearly unanimous 
in agreeing that a license to operate an auto- 
mobile is not a right but a privilege and, 
therefore, subject to regulation. To what- 
extent the use of the automobile is 
regulated—to that extent the system is 
compulsory. As we pointed out, the secu- 


ever 


rity responsibility laws were compulsion of 
a sort—persuasive to those not as yet in- 
volved in an accident, but compulsory to 
those who were. The important element is 
how the compulsion is to be applied and 
to whom. The unsatisfied judgment fund 
coerces the responsible insured motorist to 
pay for the irresponsible motorist. This is 
compulsion of the worst sort. 


The main danger of compulsory insurance 
then lies in the practical problems arising 
out of its implementation. It might be well 
to attempt to segregate the wheat from the 
chaff in the arguments concerning this pro- 
posed solution, although time does not per- 
mit a complete discussion of all issues. It 
has been stated that a compulsory insurance 
law would not apply (1) to out-of-state 
drivers, (2) beyond the boundaries of the 
state, (3) to occurring off the 
public highways, (4) to guest occupants nor 
(5) to property damage accidents. The 
compulsory bill that was adopted in New 
York shows that these arguments are specious 


accidents 


There are objections to compulsory in- 


surance legislation which appear to have 


merit, depending on what is sought from 
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° 
Either the equal responsibility law 
or the New York type of law will pro- 
vide effective means of reducing the 
uncompensated victim problem to 
the point where it is no longer of 


social significance, Mr. Wise states. 
° 


such a law. For those who demand that the 
gap be completely airtight there, of course, 
cannot be an adequate answer. Those, how- 
ever, who are attempting to find a practical 
solution to what to them is a social problem 
realize that the effectiveness of this law will 
be such that it will reduce the number of 
financially irresponsible motorists to a mini- 
mum longer a 


interven- 


where the problem is no 


social one requiring government 
tion. The same argument is applicable to 
the noncoverage of the willful violator who 
drives without insurance, or is applicable to 
the hit-and-run driver. 


of the law 


Again, the purpose 
is not to close completely all 
gaps, which it is practically impossible for 
any law to do, but to minimize what may 
be recognized 


as a social problem. 


In Massachusetts this so-called gap has 
not been a problem. The reason for it being 
talked of so much now is that those who 


are critics of compulsory insurance have 


pointed this out as one of its fundamental 


weaknesses. Yet these same critics have no 


hesitation in advancing their solutions to 


the problem (such measures as strengthen- 


ing the financial responsibility laws, im- 


poundment laws, uninsured motorist and 
other coverages), and all the while con- 
veniently overlooking the fact that their 
proposals likewise fall far short of closing 


all the gaps. These arguments against com- 
pulsory will only serve to make legislatures 
conscious of a relatively minor aspect of the 
problem. The net result will probably mean 
the passage of both a compulsory insurance 
law and an unsatisfied judgment fund to fill 


the small remaining gap. 
A 


Perhaps the strongest and the only logical 
argument that can be made against 
insurance is the possibility that it 
will lead to political rate-making and state 


com- 
pulsory 


There 
are those, however, who believe that through 
a proper drafting of law, and an intelligent 
administration with a firm 


interference in insurance operations. 


state desire to 
avoid state interference in the business, this 
result will not The bill that 


follow. was 


Financially Irresponsible Motorist 


York does not change the 


which rates are fixed and does 


adopted in New 
methods by 
not interfere with the ability of insurance 
companies to compete in a free market or 
devise improved 


forms of coverage. It 


does not curtail protection afforded by ex- 
isting policies nor interfere with or attempt 
to control in any way the remuneration paid 
to agents and brokers. It in no way places 
All that 
maintain 
insurance or other evidence of financial re- 
sponsibility. Certainly in the provinces of 
Canada and in New Jersey and North Da- 


kota, where unsatisfied judgment funds have 


the state in the insurance business. 


it does is require motorists to 


been established, in each instance they have 
further in the with and 
control of the automobile insurance function 


than could possibly be 


gone interference 
under a 
It is of further 
interest to note that the only state which 
and which 
is held up as a prime example of its faults, 
has not adopted state 


visualized 


‘compulsory insurance law. 


has tried compulsory insurance, 


insurance, 


The 


cannot be 


support of compulsory insurance 
degree of 
How- 
ever, the time has come for realistic thinking 
and the 


stick its 


taken without some 


apprehension as to possible results. 


cannot forever 

like the 
public demands 
for a solution to this problem. 


insurance industry 


head 


verbial ostrich 


into the sand pro- 


and ignore 
Therefore, 
even with such apprehension as there may 
be for compulsory, we cannot be panicked 
into going for a solution such as the unsatis- 
fied judgment fund which carries evils far 
worse than compulsory insurance, and which 
will not only be a detriment to the insur- 
ince industry but also will not 


purposes of the public. 


serve the 


It behooves the insurance industry to seek 
that type of law which will require financial 
responsibility of all motorists but which 
will, at the same time, avoid the pitfalls 
found in Massachusetts. It is believed that 
New York has gone a long in doing 
this and that the proposal for an equal 
responsibility bill is a further improvement 
upon this idea. 


way 


The equal responsibility law is an addition 
and amendment to the safety responsibility 
law. The equal responsibility law makes it 
a misdemeanor for any motorist to operate 
his motor vehicle on the public highways 
without maintaining some form of financial 
responsibility as provided by the act. This 
type of law is the simplest and most expedi- 
ent means of obtaining the desired results 
and of achieving the highest percentage of 
insured motorists without incurring the dan- 
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ger of state interference or the state taking 


over insurance functions. 

Either the New York type of law or the 
equal responsibility law will provide effec- 
tive means of reducing the problem of the 
uncompensated victim to the point where it 
is no longer of significance. Like 
laws, but unlike the 
solution, a 


social 
safety responsibility 
other 
law 


alternatives offered as a 
requiring the financial responsibility 
of motorists places the burden of compen- 
sating victims of automobile accidents where 
it properly belongs. Unlike all alternative 
solutions to the problem, such a law achieves 
a solution by using present-day methods of 
marketing insurance and without a change 
in the method of doing business, thus mini- 
mizing the possibility of state funds to take 
care of accident victims. 

Such a law the motorist to 
assume the responsibility for the damage he 
causes rather than to expect to shift that 
responsibility to the state. It provides the 
opportunity to industry and to the motorist 
to meet the challenge imposed by the prob- 
lem of the financially irresponsible motorist 
without defaulting in favor of a state solu- 
tion to the problem. 
tives, such a law 
financially 


encourages 


Unlike other alterna- 
protects the otherwise 
irresponsible motorist from a 
situation which might be financially disas- 
trous by reason of judgments levied against 
him. doubt but that public 
opinion has expressed itself as overwhelm- 
ingly in favor of this type of law which 
would require all motorists to be financially 
responsible. 


This would not be complete 
without some mention of the so-called unin- 


REINSURANCE PREMIUMS TAXED 


\ foreign insurance company, author- 
ized to do business in Illinois, assumed 
all the and liabilities of another 
foreign insurer under the terms of a re- 


There is no 


discussion 


assets 


insurance and assumption agreement. The 
Illinois Supreme Court held that in 


Illinois the gross premiums of both com- 
panies were taxable against the assuming 
company during the period of the agree- 
ment (Lincoln National Life Insurance 
Company v. McCarthy, 3 CCH State Tax 
Cases § 250-383 (January 24, 1957).) 
Under Section 409(3) of the 


insurance code 


[llinois 
llinois Revised Statutes 
1021) if a 
insurer survives or was formed 


(I 
1955, Chapter 73, paragraph 
foreign 
by merger, consolidation, reorganization 
or reincorporation, the premiums re- 
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which has been 
this problem. 
coverages provide that the 
named insured and members of his family 
will coverage against the possibility 
that they may be injured in an automobile 
accident and be unable to collect a claim or 


sured motorist coverage 


proposed as a solution to 


Basically, these 


have 


judgment because the negligent defendant 
is financially irresponsible. The advantage 
of this solution would be that it is a volun- 
preserving the free enterprise 
system, eliminating the possibility of state 
funds and, at the same time, providing pro- 
tection to the public from financially 
sponsible motorists. 


tary one, 


irre- 


Arguments made against this 
solution seem somewhat formidable. 
The coverage will not be universally sold, 
particularly in areas where the percentage 


of insured motorists is low and the cost of 
the coverage is relatively high. The cover- 


coverage 


as a 


age does not protect noncar-owning pedes- 
trians nor innocent victims in accidents 
involving two uninsured vehicles. The cov- 
does not cover property damage. 
From the rating standpoint, the introduc- 
tion of this coverage as a part of the liability 
policy and the use of the coverage on an 
unregulated basis will result in the deterio- 
ration of existing automobile-liability rating 
procedures. The conflict of interest created 
by the attempting to insure the 
liability of both parties involved in the acci- 


erage 


insurer 


dent will result in troublesome insurer- 
policyholder relations. Last, but by no 
means least, the coverage is just another 


means of having the insured pay for the 
losses that should be paid for by the per- 
son causing the accident—the 


irresponsible motorist. 


financially 


[The End] 


ceived by all parties to the merger are 
deemed to be received by the surviving 
The assuming com- 
pany in this case argued that the trans- 
action was not a merger, consolidation, 
etc., within the meaning of the statute 


and that the other insurer to the reinsur- 


or new company. 


ance agreement was a distinct corporate 
entity. Therefore, it contended that it 
should not be taxed for the premiums 
received by the other company. The 
court, however, held that the transaction 
did come under Section 409(3). It said 
that to respect the remaining corporate 
shell of the one insurer would result in 
a patently unjust discrimination in the 
application of the privilege tax of the 
state. | 
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i 
Rutgers Law 


HE AUTOMOBILE is an ordinary 

enough chattel, “self-propelled,” true, but 
still essentially only a means of transportatior 
It is but 
ass, the camel, the horse, the chariot and 
tl Yet, in 


he buggy of 
tion with present-day American civilization, 


an embellished embodiment of the 


past conjunc- 


ages 
it has wrought an unprecedented divergence 
from established legal norms. The student 
and practitioner may be well versed in sub- 
unaware that 
body of law 


stantive law and yet be quite 


In one significant 


has grown and 


respect a 


become entrenched within 


the past few decades that affects legal con 
as. Paradoxi- 


cepts in several important ar 





cally enough, the very magnitude of the 


growing mass of automobile law seems to 
have insensitized juridical thought to the at- 
departures from funda- 
mental premises. Yet, it is not to be ignored 
at the risk of an incomplete armamentarium 


Indeed, it would be sheer fc‘] 


times-quite-violent 


ly to disregard 


the radical changes: in the laws of tort, 
agency and even property where the general 
rules heretofore established have been ren- 


dered entirely inapplicable. 
As the automobile is so dominant in out 
affairs and since it has forced a conceptual 


revision of significant proportions, it is 
felt appropriate to present a rather broad 
which the auto- 


survey of the manner in 


mobile has created its own judge-made law. 


rule, it 
insured Drivers who are not owners do not 
usually buy liability insurance; but the owner's 
standard policy covers their individual liability, 
too, if the driving occurred under the owner's 
authority. See the discussion of this ‘‘omnibus 
clause’’ in Nyman v. Monteleone-Iberville Ga- 
rage, Inc., 26 Automobile Cases 1057, 211 La 
375, 30 So. (2d) 123 (1947); Employers Casualty 


1As a 


Automobile Owner’s Liability 


is the owner who is liability- 


An appreciation of this fact might serve to 


1 1 
out the 


clarify or at least to point existing 


that one deals with 


Kn wwledge at one deals 
rather than 


a new and specific body of law 


confusion. 


with several variants of agency, bailments 
or torts should make for clearer legal 
reasoning and, consequently, for a more 


judicious application of these principles. 


Moreover, the “common 


creation of new 
leaps and bounds, whether of neces- 


law” by 
sity or by assumption, demonstrates the 
hazards attendant on judicial legislation. 
| people 


The legislature is the pulse of the 


immediate moods 
other hand, 
tradition; 
| listorted to 


and tradition should not be dis 
within the 


today and must reflect the 
and needs of society On the 
the judicial law ought to 


achieve an end more properly 


scope of a legislative body 


It is by of common notor- 
iety that the 
courts of this country are damage suits for 
and that the f 
these suits arise from automobile 
\ feature 


bile damage 


now a matte! 
majority of litigations in the 
personal injuries, majority of 
accidents. 
automo- 
that the 
had 


defend- 


peculiar to the average 


litigation is the fact 
usually 


from the guilty 


actual sought and 
not so much 
ant, that is, the driver whose fault caused 


owner ot 


recovery 1s 


party 





the mishap, but rather from the 


the vehicle as the one who is supposedly 
condition to bear the brunt 


however, the owner 


in a financial 
of the injuries.’ 
the driver, his liability is merely 
His 
driver. 
partly unre- 
to the driver, 
the owner’s liability ceases to exist.’ 


Unless, 


was also 


vicarious by common law standards. 


obligation depends on that of the 
If, for instance, the injured 


servedly executes a release 


Company v. Williamson, 33 Automobile Cases 
198, 179 F. (2d) 11, 13 (CA-10, 1950); Annotation, 
5 A.L.R. (2d) 600 (1949). 

2 Terry v. Memphis Stone and Gravel Com- 
pany, 5 Automobile Cases (2d) 639, 222 F. (2d) 
652 (CA-6, 1955): Karcher v. Burbank, 3 Auto- 
mobile Cases 1191, 303 Mass. 303, 21 N. E. (2d) 
542 (1939). 


147 








Assuming, however, that the driver’s guilt may have legally protectable rights in the 
is established and has not been waived, is same thing is undeniably true, but that from 
it then the owner who inevitably must foot this fact should spring a form of strict 
the bill—just because he is the owner? liability more pervasive than for a wild 
Popular belief so holds; some statutes so tiger, and in the very courts which repeat- 
ordain; and the loose language used by edly assert that unlike the tiger the auto- 


many courts lends credence to the answer mobile is not a dangerous instrumentality, 
in the affirmative. Yet, to say that in the is difficult to harmonize with reason. It is 
absence of a statute an owner of an auto- strange indeed that the development of this 


mobile is liable for the driver’s negligence new species of law has not been more often 
is not in accordance with the common law, recognized as what it is—a “one more 
as will be shown presently. As a rule of | pocket” doctrine. 

general law the owner of a thing is not 
liable for the user’s fault. His liability must 
be based on some existing—or ad hoc 
created—principle of law, notably that of 
master and servant, domestic relations or 


The advent of the automobile coupled 
with the American habit of installment buy- 
ing has created new problems in ownership 
so that at times the term is extended and 
again restricted as it may conform to its 
application in a given situation, This flexi- 
bility may be inferred from the decisions 
Ownership in Car which have held that (1) the word “owner” 
includes both the legal and equitable owner 
and anyone having interest in the automo- 
bile under special title,’ (2) a conditional 
vendee is an “owner” and universally recog- 
nized as entitled to registration as such® 


agency. 


The bizarre position of the automobile 
owner is manifest from the first considera- 
tion that must be taken up in treating our 
subject, namely, who is an owner? Admit- 
tedly, “ownership” is not a strict concept 
capable of specific definition but rather the 
summation of a collective group of rights 
and interests whereby an individual may 
enjoy, in a general sense, the benefits of 
use, possession and control. While it is 
common to identify the word “owner” with 
absolute dominion of control, the varying 


and (3) a conditional seller is not an 
owner.” Yet, in the presence of statutory 
requirements regulating the transfer of 
automobiles the seller has been held as an 
owner when he failed to comply with the 
safeguards established by statute.’ On the 
other hand, the seller of a taxicab, who al- 
lowed the conditional buyer to retain the 
former name and insignia and who kept 
the gas and tire rations in his name and 
remained on file with the public utilities 
commission as the operator, was held not 


shades and degrees of rights which may 
lead one to assert rights of “ownership” are 
exemplified by the familiar legal and equit- 
able titles, general and special rights of 
bailments and the numerous types of in- 
terests frequently created in property.’ Yet 
both the whole and the segmented fragment 
of these interests have been recognized by 
the law as proprietary rights and most cer- 
tainly were basically founded to protect the : : 
individual possessed of these rights. owner for the purposes of the statute, and 
that the object was to control the owner’s 


to be estopped to deny ownership.” The 
court in this case held that only a person in 
a position immediately to allow or prevent 
use of the motor vehicle by lawful consent 
or prohibition will be regarded as_ the 


On the other hand, the judicial deter- : . 

as . Sh rc consent to irresponsible drivers rather than 
mination of ownership in automobiles at ; liabili a ked 
times appears to be more consistent with '© !™ pose Hability upon one having a nakec 
the saddling of liability rather than with [egal title with no immediate right of con- 
established principles of law. The exceptions trol.” However, a father was held to be the 
and distinctions are being made not to Car owner even though his son, the guilty 
enlarge upon principles of ownership, but driver, had bought and paid for the car 
rather because the object involved is a which, however, was titled in the father’s 
motor vehicle. That diverse individuals name.” In view of these and other incon- 








‘For an excellent discussion of the many 7 Rosenthal v. Harris Motor Company, 4 Auto- 
meanings of ‘‘property’’ see Philbrick, Property mobile Cases (2d) 147, 118 Cal. App. (2d) 403, 
(1939), pp. 1-35. 257 Pac. (2d) 1034 (1953); Switzer v. Aldrich, 

* Marciel v. Berman, 103 Conn. 760, 132 Atl. 4 Automobile Cases (2d) 718, 307 N. Y. 56, 120 
397 (1926). N. E. (2d) 159 (1954). 

5 Lennon v. L. A. W. Acceptance Corporation 8 Gasque v. Saidman, 23 Automobile Cases 979, 
of Rhode Island, 48 R. I. 363, 138 Atl. 215 (1927). 44 Atl. (2d) 537 (Mun. Ct. of App., D.C., 1945). 

® Craddock v, Bickelhaupt, 5 Automobile Cases * Case cited at footnote 8, at p. 538. 

10, 209 Iowa 1254, 288 N. W. 109 (1939). 10 Herr v. Holohan, 131 F. Supp. 777 (DC Mad., 
1955). 
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sistencies it is not surprising, 


then, to note 
that a supreme court decision was required 


to decide expressly that the employer of a 
salesman, whose friend killed a pedestrian 
while driving the 
liable as 


salesman’s car, was not 

Statutes in 
many instances define “owner” quite broadly, 
including both the holder of the legal title 
and the conditional who holds a 
title.” To these problems 
added the possible worries, as re- 
cently pointed out by Dean King, of a fidu 
who holds the legal title for the 
benefit of some cestui que trust.” 


“owner” of the car.” 


\ endee 
mere equitable 
may be 


Clary 


In short 
that 
necessarily coincide with ownership of per- 

property. It the equitable 
often mere title 
holder, yet it isually include 
everybody in control of the 


summary fashion we note, then, 


ownership of automobiles does not 
includes 


excludes the 


sonal 
and legal 
does not 
vehicle, such 
It is subject to registra- 
pertaining to 


aS a mere bailee 


tion laws akin to those real 


property. 


No Absolute Liability; 
Bailor and Bailee 


\ssuming, however, that the defendant’s 
ownership is undisputed, it is well known 
that the common law liability of an owner 
of personal property in the absence of fault 
on his part, that is, of intent or negligence, 
is extremely limited. 
is seldom the basis for incurring liability. 
Ordinarily there must be a failure to meet 


Mere ownership alone 


either 
on the part of the owner or one acting for 


a legally recognized social standard 
him. In some instances strict liability has 
been found where the nature of the article 
kind that 


negligence can 


or use was of such a dangerous 


a sort of removed or latent 


said to have arisen from the very act 


1 McLain v. Armour & Iowa 
343, 218 N. W. 69 (1928) 

2 For example, lowa Code (1939) 
par. 33 

® King, 
sonal Liability,”’ 1 
(No. 7, 1955). 

1 Olson v. Pederson, 206 Minn. 415, 288 N. W. 
856 (1939): Restatement, Torts, Sec. 518 (1936); 
Prosser, Torts (2d Ed., 1955), p. 319 

6 May v. Burdett, 9 Q. B. 101, 115 Eng. Rep 
1213 (1846): Phillips v. Garner, 106 Miss. 828, 64 
So. 735 (1914). 

6 TR. 3 H.L. 330 (1868); Anderson v. 
Brothers, 107 Wash. 595, 183 Pac. 70 
Restatement, Torts, Secs. 519, 520 (1936) 

% Prosser, work cited at footnote 14, at pp 
336-338. 

8 Fleming v. Alter, 2 Automobile Cases (2d) 
958, 69 So. (2d) 185 (Fla., 1953): Lynch v 
Walker, 27 Automobile Cases 943, 159 Fla. 188, 


Company, 205 
Sec. 5000.01, 


from Per- 
Lawyer 11 


Protecting a 
The 


Fudiciary 
Practical 


Rucker 
(1919) ; 


Automobile Owner’s Liability 


31 So. 


This doctrine has been ap- 
plied primarily to the keeping of 
animals," animals “inherently” vicious,” any 


or possession. 


vicious 


of the activities considered ultrahazardous, 
or unnatural uses of land or chattels under 
Fletcher... Whatever the ration- 
ale of the rule, it may be said succinctly that 


Rylands v. 


in such a situation the actor acts at his peril. 


In the light of the well-known proclivity 


of American courts to make “nuisance” the 


equivalent of the English “unnatural use” 
and attaching the same consequence while 
and in the 
this 


why 


stoutly denying the doctrine,” 
light of will further in 
study, the question 


what unfold 


might be raised 


motor vehicles have not been considered 


necessarily a nuisance. This would perhaps 
be no worse a peg to hang one’s hat on than 
those now in vogue. However, so far, out- 
side of Florida no attempt has succeeded in 
Flet- 


Florida the 


equating the water tank of Rylands v 


cher with an automobile. In 
dangerous instrumentality doctrine has been 


applied to automobiles without reservation.” 


\ bailor, it 


article fit for the 


is true, is under a duty to 
furnish an contemplated 
use even where it 1s not per se a dangerous 
instrumentality but where its use in a 


defective condition would be a source of 


danger.” The basis for this liability, how- 
ever, is not the relationship of the original 
bailee) but 
negligence toward the public 


parties (bailor and rather is 
the primary 
in creating a dangerous situa- 
that 


which are 


of the bailort 
tion.” It is 


everyday use 


apparent many items in 


harmless when in 
proper repair may become very real sources 


of danger if in a state of disrepair. Thus, 


this rule has been variously applied to 


(elevator), defectively repaired 


hoists 


cranes,” temporary bleachers,” semitrailers * 


Also see the excellent 
Note, ‘‘The Dangerous Instrumentality Doc- 
trine: Unique Automobile Law in Florida,’’ 5 
University of Florida Law Review 412 (1952). 

’The Pegeen, 14 F. Supp. 748 (DC Calif., 
1936): Gagnon v. Dana, 69 N. H. 264, 39 Atl. 982 
(1898): Eklof v. Waterston, 132 Ore. 479, 285 
Pac. 201 (1930). 

20 Atkins v. Churchill, 29 Automobile Cases 
906, 30 Wash. (2d) 859, 194 Pac. (2d) 364 (1948); 
Wilcox v. Wunderlich, 73 Utah 1, 272 Pac. 207 
(1928). 

21 Rae v, California Equipment Company, 12 
Cal. (2d) 563, 86 Pac. (2d) 352 (1939) 

2 Scharf v. Gardner Cartage Company, 95 
Ohio App. 153, 113 N. E. (2d) 717 (1953). 

23 Witherspoon v. Haft, 157 Ohio St. 474, 106 
N. E. (2d) 296 (1952). 

** Nelson v. Fruehauf Trailer Company, 2 
Automobile Cases (2d) 708, 11 N. J. 413, 94 Atl. 
(2d) 655 (1953) 


(2d) 268 (1947). 
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and 


it is the uniform 
bailor is not liable tor 
since temporarily 
from the 


and airplanes.” Yet 
proper rule that a 
the bailee’s negligence,” 
has divorced 


at least he himself 


article and its control, unless the bailor 
himself has failed to fulfill a duty owed 
to the general public. His liability may 


arise not only from the nature of the article 
but also from either its contemplated use or 
the ineptness of the bailee. In short, the 
liability is based on foreseeability of the 
which is another way of 
that the owner is liable for his personal 
negligence. If the nature of the chattel is 
such that its misuse may readily result in 
harm to third parties, then the bailor must 
take care that only a competent or careful 
person is entrusted with its 
This is but a proper application of the ordi- 


danger, saying 


pe yssession.” 


nary rules of negligence, for it is apparent 
that the held for his own poor 
judgment and his disregard of the safety 
and welfare of others, rather than vicari- 
ously. It may be added that the 
duty to third parties coincides here with 
his duty to the bailee, and he is under a 
duty only to reveal such defects of which 
he is in fact aware if the bailment is gratuit- 
It has been said that it is immaterial 
that in the exercise of reasonable diligence 
he merely “should have known” of the de- 
fect.” If, on the other hand, the bailment 
is not gratuitous, said to be an 
implied warranty of fitness for use intended 
anticipated and the _ bailor 
must make a reasonable inspection “—a duty 


bailor is 


bailor’s 


ous, 


there is 
or reasonably 
inuring to the benefit of the bailee as well 


the general public.” Yet 
implied 


as of even this 


warranty does not, in any sense, 
impose the burden of an insurer upon the 
lender. He is not liable for defects which 
though in fact present are not ascertainable 
by means of.a reasonable inspection.” 


*> Southeastern Air Service v. Crowell, 88 Ga. 


App. 820, 78 S. E. (2d) 103 (1953). Also see 
Boyd v. White, 128 Cal. App. (2d) 641, 276 Pac. 
(2d) 92 (1954). 

*6 Greenwood v. Kier, 38 Automobile Cases 529, 
125 Colo. 333, 243 Pac. (2d) 417 (1952): Boyd v. 
White, cited at footnote 25; Annotation, 131 
A.L.R. 845 (1941); 6 American Jurisprudence, 
“Bailments,”’ 313 (1950); 8 Corpus Juris Secun- 
dum, ‘‘Bailments,'’ Sec. 318 (1938). 

** Blankenship v. St. Joseph Fuel Oil and 
Manufacturing Company, 36 Mo. 1171, 232 S. W. 
(2d) 954 (1950); Hammerbeck v. Hubbard, 2 
Automobile Cases (2d) 169, 42 Wash. (2d) 404, 
254 Pac. (2d) 479 (1953); Nawrocki v. Cole, 1 
Automobile Cases (2d) 144, 41 Wash. (2d) 474, 
249 Pac. (2d) 969 (1952); Ford v. McCue, 163 
Ohio St. 498, 127 N. E. (2d) 209 (1955); Restate- 
ment, Torts, Sec. 388 (1934). 

* Quinn v. Whiteman Airport Company, 132 


Cal. App. (2d) 374, 282 Pac. (2d) 88 (1955); 
Davis v. Sanderman, 225 Iowa 1001, 282 N. W. 
150 





Principal ls Not Necessarily Master 


If the owner is also the bailee’s principal 
and injury is inflicted upon a third person 
by the bailee-agent, under the common law 
the situation remains unchanged from that 
applicable to simple bailment; the principal 
is liable for his own but not for the agent’s 
fault. The principal is correctly 
have no detailed control over the agent” 
unless the act was done in the manner 
directed or authorized by the principal or 
the result was one intended or authorized 
by the principal.” Only if the owner is the 


said to 


user’s master is he liable for the misconduct 
servant in the use of the master’s 
within the 


employment, as a matter of basic law.* 


of his 


instrumentalities scope of his 


The moment the servant uses the instru- 
mentality for his own purposes, however, 
he steps into the role of a bailee or even a 
converter and the “master” is relieved of 
responsibility. (At what precise point the serv- 
ant is on his own “frolic,” using the instru- 
mentality for his own purposes, is a phase 
of agency law of more than passing interest 
but rather outside the scope of this paper, 
even though this type of problem almost 
invariably stems from the servant’s use of a 
vehicle and the rule 
Baron Parke in a horse and cart case.)” 


was established by 


Is an Automobile ‘‘Dangerous’’ 
if Driven by Nonowner? 


The dangerous instrumentality doctrine 
as applied to servants in possession of the 
instrumentality is somewhat of a hapless 
concept that in actual practice scarcely sur- 
vived long enough to proclaim its existence 
effectively. The cases were mostly confined 
to the pranks of railroad employees with 
torpedoes, locomotive whistles or the dis- 


717 (1938): Slater v. Sorge, 166 Mich. 173, 131 


N. W. 565 (1911). 

°° McNeal v, Greenberg, 2 Automobile Cases 
(2d) 1140, 40 Cal. (2d) 740, 255 Pac. (2d) 810 
(1953); Koser v. Hornback, 265 Pac. (2d) 988, 75 
Idaho 24 (1954); Scharf v. Gardner Cartage 
Company, cited at footnote 22; D’Aquila v. 
Pryor, 122 F, Supp. 346 (DC N. Y., 1954). 

3% Penton v. Favors, 5 Automobile Cases (2d) 
462, 70 So. (2d) 278 (Ala., 1955). 

81 See the cases cited at footnote 29. 

2 Shedd Brown Manufacturing Company 1 
Tichenor, 2 Automobile Cases (2d) 501, 25 
S. W. (2d) 89 (Ky., 1953); American Nationc 
Insurance Company v. Denke, 128 Tex. 229, ¢ 
S. W. (2d) 370 (1936). 

% Restatement, Agency, Sec. 251 (1933). 

** Joel v. Morison, 6 C. & P. 501, 172 Eng. Rep. 
1338 (Ex. 1834); Restatement, Agency, Sec. 238 
(1933); Mechem, Outlines of Agency (4th Ed., 
1952), p. 237. 

* Joel v. Morison, cited at footnote 34. 
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admittedly tl 


r 


charge of steam.” While 


scope of the master’s liability continues to 


extend, the basis now rarely rests on this 


premise lhe 
ot the 


cases substantiate the view 


Restatement: the mere en- 
trusting of even a highly dangerous instru 
a servant does not cause the master 
liable for 


servant's 


ment to 
to be 


1 


injuries caused by the 


using it in sport or revenge, to 


satisfy a purpose of his own.”* In point 
is a more recent case on the problem where 
a railroad engineer discharged steam which 
frightened a boy and caused him to fall and 
be injured. The railroad was held not liable 
because while the engineer was in the course 
of his employment he acted not in the scope 
of his employment.” There may have been 
a time when there was some validity to the 
rule proclaimed by Mechem that “whenever 
under his control 


the master, having some 


specially dangerous instrumentality, and 
which he is therefore under special obliga 
tion to keep with care, 
his servant, he will be responsible if the 
duty be not performed, whether through 


the wantonness or 


confides this duty to 


malice 
but it has little substantive 


the negligence or 
oe 


of his servant,’ 
value today. 


Yet it is evident that the dangerous- 


instrumentality entrusted to-a-servant 


rule did 
serve to direct the course of car liability in 
The liability 
of the automobile owner in general, and 


no small measure in two areas 


under the family doctrine in par- 
ticular, is offshoot of the 
dangerous instrumentality doctrine. Both ex- 


pressly and impliedly, the cases are replete 


purpose 
essentially an 


with expositions of the dangerous 
tiality of the automobile, particularly in the 


motor 


poten- 


earlier history of the vehicle when 


policy considerations were not yet a moti- 


the liability of 
Moreover 


vating factor in establishing 


the automobile owner. the idea 


was furthered by the thought that the avoid- 


ance of liability through the delegation of 


® Note, 21 Michigan Law Review 707 (1923) 
Note, 42 Harvard Law Review 269 (1928). 

™ Restatement, Agency, Sec. 238(d) (1933) 

8 Scrivner v. Boise Payette Lumber Company, 
146 Idaho 334, 268 Pac. 19 (1928): Turner v. 
American District Telegraph & Messenger Com- 
pany, 94 Conn. 707, 110 Atl. 540 (1920); Goupiel 
v. Grand Trunk Railway Company, 96 Vt. 191, 
118 Atl. 586 (1922). 

»Vadyak v. Lehigh & New England Railroad 
Company, 318 Pa. 580, 179 Atl. 435 (1935). 

 Mechem, work cited at footnote 34, at p. 321, 
critically quoting and repudiating the rule ex- 
pressed in Mechem, Agency (2d Ed., 1914), p 
1512 

't Richman Brothers Company v. Miller, 131 
Ohio St. 424, 3 N. E. (2d) 360 (1936); Person 
v. Cauldwell-Wingate Company, 176 F. (2d) 237 
(CA-2, 1949); Morris, ‘‘The Torts of an Inde- 


Automobile Owner’s Liability 


task to an inde- 


restricted.” 


an inherently dangerous 


pendent contractor must be 


1 
alS¢ 


Unfortunately, 


to be the 


however, appears 


genesis of loose and troublesome 
standards in establishing the master-servant 
relationship, particularly as applied to the 


laid 


entrusted to the 


the law is often 


instrument 


automobile.” As now 
down, if the 


ances to be an automo- 





servant or agent ¢ 
bile, the 


are no 


propositions previously discussed 


reliable guides for rules to 
The general rule, broadly 
that 


ownership does not 


longer 
determine liability 
i ought to be 
mere 


stated, is or from 
Statute) 
liability on the 
operation of the automobile by 
This view, if followed, would restrict liability 


(apart 
impose 
negligent 
another Ee 


owner for the 


to the usual rules of both negligence and 


agency so that primarily the owner would 


only be liable if (1) he knowingly (actually 


or constructively) entrusted the vehicle to 


an incompetent driver, (2) the vehicle was 


in a defective condition so as to render its 
menace or (3) the driver 


Since 


operation a was 


the servant of the owner. an auto- 
mobile as such is not generally held to be a 
instrumentality," the bailor is 


competency of the 


dangerous 
not required to test the 
bailee to Rather, it is presumed 
that one 


borrow a car is competen 


operate. 
himself to hire or 


who presents 


in the absence of 


45 


obvious incapacity or known recklessness. 


It he 


auto is a 


is been said, however, that (1) an 





machine of “dangerous potenti- 


alitv’” so that it is negligence to entrust it 


to an incompetent or inexperienced person, 


(2) an auto is a dangerous instrumentality 


1 


“when driven upon the highways in a care- 


less and negligent manner” and (3) 


[automobiles] are in a manner dangerous 


and that they are in a measure a menace 


to the travelling public they are of 


such potency for harm as to warrant a very 


high degree of responsibility upon the 


pendent Contractor,’’ 29 Illinois Law Revieu 
339, 341-345 (1934) 
% Pittsburgh, Cincinnati é& St 


Shields, 47 


Louis Railway 
Company 1 Ohio St 387, 24 N E. 


658 (1890) 


‘ Blashfield, Cyclopedia of Automobtle Law 
and Practice, Vol. 5, Sec. 2915 (Perm. Ed., 
1954): 60 Corpus Juris Secundum, ‘‘Motor Ve- 


hicles,’’ Sec, 428 (1949); 100 A.L.R. 
921 (1936) 

** General Electric Company v 
mobile Cases (2d) 330, 217 F 
1954). 

% Brown v. Fields, 1 Automobile Cases 353, 160 
Ore. 23, 83 Pac. (2d) 144 (1938) 

“ Parker v. Wilson, 179 Ala 
(1912). 

7 Moore v. 
879 (1919). 


Annotation, 


Rees, 5 Auto- 
(2d) 595 (CA-9, 


361, 60 So. 150 


Roddie, 106 Wash. 548, 180 Pac. 
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owners, both as to their operation and in 
the selection of parties to whom they intrust 
them.” “ Yet, with the exception of Florida,” 
this is as far as the courts have gone in 
branding an automobile as inherently dan- 
Specifically, they have refrained 
from ruling that a motor vehicle is danger- 


ous as 


gerous. 


house of ex- 
plosives or a water tank under Rylands v. 
Fletcher™ would be." Considering the early 
date in automotive history when the above- 
quoted relatively 


such, as a storage 


lenient views were ex- 
pressed, the degree of tolerance is remark- 
able. At least court (and this one 
accepting the family purpose doctrine with- 
out reservation) has not only rejected the 
idea that an automobile is a dangerous in- 
strumentality but called the idea a 
“daring innovation.” * Whether the courts 
had faith in the automobile or merely wished 
to narrow the dangerous instrumentality 
doctrine as a general principle cannot be 
gathered from the cases, but it is clear that 
with unvarying uniformity, from 
the earliest times to this day, the automobile 


one 


also 


almost 


has been pronounced not a dangerous in- 
strumentality per se if in proper repair.” 


Thus, as we said, a bailor may assume 


the competency of a bailee to operate a 


motor vehicle." Hence, an employer was 
under no duty to have a doctor examine his 
bus driver who recently returned to work 
following illness. When the employee sub- 
sequently suffered a fatal heart attack while 
operating the bus the employer was not 
liable for the Only 
Florida, however, has steadfastly adhered 
to the principle that no 


resulting damage.” 
automobile is a 
dangerous instrumentality, and today the 
state is the this 
That a motor vehicle is capable of 


sole exponent of tenet.” 
great 
destruction is scarcely arguable, but that it 
instrument (like, 


cargo of dynamite) appears to be an inde- 


is a dangerous Say, a 
fensible position, particularly when viewed 
in the light of the rationale of the doctrine 
which the fact that 
might from lack of adequate care 
but rather on the likelihood that in spite 
of whatever 


is based not on harm 


ensue 


prudent man 
might take the danger remains imminent. 


precautions a 


It is nowadays a matter of general knowl- 

* Lynde v. Browning, 2 
(1911). 

* See cases and work cited at footnote 18 

*° Case cited at footnote 16. 

51 See the Rees case, cited at footnote 44. 

5° Moore v. Roddie, cited at footnote 47. 

38 Lewis v. Amorous, 3 Ga. App. 50, 59 S. E. 
338 (1907): Jones v. Hoge, 47 Wash. 663, 92 
Pac. 433 (1907); General Electric Company v. 
Rees, cited at footnote 44. 


152 


Tenn. C.C.A. 262 


and concern that thousands of deaths 
are caused each year and tremendous havoc 
is wrought on person and property by 
motor Yet it is no that 
were it not for the negligence on the part 


edge 


vehicles.” secret 
of someone in the construction, operation, 
maintenance or repair of the automobile, the 
accident rate would be almost nil. If every- 
body were driving and walking as he ought 
to, few pedestrians, drivers and passengers 
would be maimed or killed. Moreover, the 
astronomic and trucks in 
use today must not be overlooked in evalu- 
ating the While it was at 
one time common to walk a mile, it is not 
now uncommon to drive a block. In judg- 
ing its dangerous propensities we must do 
so in proportion to the use of the automo- 
bile. Can it really be doubted that a man 
can travel far more safely 20,000 miles in an 
automobile than he might have done 2,000 
miles in the stagecoach of another century? 
The hazard was there then, too, but man- 


figures of cars 


accident rate. 


kind was not then so prone to expose itself 
as today. It appears more realistic to say 
that the danger is not in the auto 
but in its extensive use. 


per se 


Statutory Owner's Liability 


Policy reasons, so-called, may well justify 
the course that the courts have taken, for 
public policy 
pediency unfortunately, so 
much liability is predicated. 
However, we may well deplore the misap- 
plying or “pretzelizing” of rules of 
law in order to achieve an end not properly 
within the realm of the judiciary. 


is necessarily based on ex- 
upon which, 
automobile 


sound 


When public policy requires or desires 
the proclamation of an essentially new rule, 
that is, the attaching of 


quences to a 


novel legal conse- 
circumstance, then, 
whatever the underlying reason, it is up to 
the duly established power (the legislative 
body) 


process. 


given 


to impose this duty by legislative 
Thus, strict liability has been im- 
posed upon owners of automobiles in sev- 
eral states under so-called consent statutes 
(The two 
since the net 


and financial responsibility laws. 


are grouped together here 


result is much the same for the purpose of 


establishing liability.) It is worth observ- 


** See text at footnote 26 of this article. 

55 General Electric Company v. Rees, cited at 
footnote 44. 

58 See cases and work cited at footnote 18. 

* By the end of 1951 the one-millionth person 
was killed by an automobile in the United 
States, and in 1952 alone nearly 1% million 
people were killed or injured. San Francisco 
Chronicle, December 10, 1951, p. 17; National 
Security Council, Accident Facts 1953, pp. 43, 57. 
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ing that the legislatures have been 


honest than many courts, for these statutes 
are based not on 


more 


the dangerous nature of 
upon public 
are but a means of ensuring 
responsibility looked upon as 
an embryonic manifestation of socialized in 


the automobile but policy. 


They financial 
and may be 
surance.” Since large numbers of individuals 
and vast sums of money are concerned, this 
may well be as suitable a solution as any. 
Che effect has been to change the common 
law rule by imposing on a bailor of a motor 
liability for the 
baile : Che 


to protect 


negligence of his 
such 
third 
careless use of motor vehicles, but in a way 


vehicle 
purpose ol Statutes 1s 
innocent persons trom 


it furnishes a means of protection for the 


often innocent owner, too, who at least 
is put on notice of his responsibility and 
may protect himself. Typical of the ap- 


proach to cases under this type of 
Bureau Automobile 
pany v. Martin,” where an insurer was held 
liable though the 
had failed to give notice of acquisition of 
the automobile within as required 
by the terms of the policy. The court said: 


“The purpose of the New 
Financial Responsibility Act (R. L., ec. 


Statute 
is Farm Insurance Com 
insured (bailor-owner) 


30 days 


Hampshire 
122) 
was fundamentally to provide compensation 
for innocent persons that might be injured 
through faulty operation of motor vehicles. 

Whatever the rights of the plaintiff 
against the insured the 
IV (a)(4) of the 


avoid 


may be named 


condition or provisions ot 


policy cannot be used to defeat or 


coverage so far as the injured defendants 


are concerned.” ™ 


In other words, the insured might no 


longer be covered but the claimant is pro- 


tected anyway! Likewise, where an insurer 


insured the employer for the use of the 


vehicles within the scope of the employ- 
ment and the statute expressly limited 
liability to use with consent, the insurer 


was held liable when a milkman drove past 


See Ehrenzweig, “‘Full Aid’ Insurance for 
the Traffic Victim (1954). However, see Parker, 
book review, 41 Virginia Law Review 426 (1955) 

°° Burgess v. Cahill, 22 Automobile Cases 962, 
26 Cal. (2d) 320, 158 Pac. (2d) 393 (1945): 
Senator Cab Company v. Rothberg, 22 Auto- 
mobile Cases 971, 42 Atl. (2d) 245 (Mun. Ct. of 
App D.C... 1945); Christensen v. Hennepin 
Transportation Company, 18 Automobile Cases 
223, 215 Minn. 394, 10 N. W. (2d) 406 (1943) 
Annotation, 29 A.L.R. (2d) 817 (1953). 

6° 37 Automobile Cases 798, 97 N. H. 196, 84 
Atl. (2d) 823 (1951). 

* Case cited at footnote 60, at p. 825. 

6 101 Conn, 369, 125 Atl. 866 (1925). 


Automobile Owner’s Liability 


stored 
toward his home for 


the garage where the truck was to be 
for the night and on 
a mission of his own (outside the scope of 
his employment) at which point he struck 
and killed the plaintiff's husband. The 
court was of the opinion that the defenses 
under respondeat superior were abrogated by 
the statute, and in addition approved Dick- 
inson Maryland Casualty Company,” a case 
that 
by the permittee is within the permission 
granted, even to the point of 
“permitted” a completely 


holding even a considerable deviation 
regarding as 
new act 
after completion of the authorized act.” In 
short, under situations the 
liable as owners 


starting 
these statutory 
defendants were held to be 


and bailors rather than as masters. 


“strict 
statutes 
imposes an 


that 


consent 


Yet it is not to be inferred 


liability” even under the 


or financial responsibility laws 


absolute burden on the owner, in that ordi- 
narily the 
quired to be 


is set to the 


bailment are re- 
definite limit 
bailment as to 


elements of a 
and a 
that 
time, purpose or place, in many instances.” 
Hence, when (1) an automobile is borrowed 


present; 


scope ol 


for a specific period and the bailee injures 
a third person long after that 
drive in the 


time is past, 


(2) consent is given to yard 


is taken on 


consent is approved 


and the car the highway or (3) 


to place the car in the 


garage or to go to a place close by in 
order to get sandwiches and hours later 
and miles distant the driver negligently 
runs into another, the owner-bailor has 


This would seem to follow 
that 
expressly or im- 
Nor do the 
agency so that 
the driver is imputed to 
every purpose. 


been excused.’ 


almost necessarily, for it is seldom 


consent does not either 
pliedly carry some reservation 
statutes always create a true 
the negligence of 
the owner for Thus, when 
both a bailee and a third person negligently 
collide, as to the bailor are joint or 
concurrent tortfeasors and there is no reason 
why the latter should not be allowed to 


recoup his losses from either. It has been 


they 


Behaney v. 
11 Automobile 
(CCA-3, 1941). 

* Henrietta v. Evans, 10 Cal 
(2d) 1051 (1938): 


Travelers Insurance Company, 
Cases 1020, 121 F. (2d) 838 
(2d) 526, 75 Pac. 
Engstrom v. Auburn Auto- 
mobile Sales Corporation, 11 Cal. (2d) 64, 77 
Pac. (2d) 1059 (1938); Fountain v. Bank of 
America National Trust & Savings Association, 
38 Automobile Cases 619, 109 Cal. App. (2d) 90, 
240 Pac. (2d) 414 (1952). 

®% Burgess v. Cahill, cited at footnote 59: 
Mugleston v. Glaittlt, 2 Automobile Cases (2d) 
286, 258 Pac. (2d) 438 (Utah, 1953): Bridges v. 
Welzien, 12 Automobile Cases 935, 231 Iowa 6. 
300 N. W. 659 (1941); Wingett v. Moore, 19 
Automobile Cases 1177, 308 Mich, 158, 13 N. W. 
(2d) 244 (1944) 
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It is significant that the common 
law conceptions continue to play a leading 
even in having these statutes, 
for frequently the mere statutory liability 
is limited ™ and, hence, it is to the plaintiff's 


sO) held.” 


role states 


advantage to establish his case on common 
law grounds if a substantial award is sought. 


Magic Growth 
of Respondeat Superior 


As previously 
that 


harm caused by 


noted, it is well accepted 
a principal is not liable for physical 
the negligent physical con- 


duct of an agent (who is not a servant) 


during the performance of the principal’s 


business unless the act was done in the 
manner directed or authorized by the prin- 
cipal.” The distinction between agent and 
servant has been not quite accurately stated 
to be that the agent has the ability to create 
a contractual relationship between his prin- 
cipal and third parties while the servant, 
as such, renders services not creating such 
a relationship.” More important, however, 
is the fact that he is subject to the physical 
control of the master.” This right of the 
master to control the physical conduct of 
his servant is certainly an underlying basis 
upon which the 
imputed to the master, and most emphati 
automobile law—though 


additional ra 


servant’s negligence 1S 


cally so in legal 
suggested one 
another,” including disavowal of 
Holmes, Baty and Mechem.” 
Mechem suggested that respondeat 


writers have 
tionale or 
this one by 
Floyd R 
supertor has developed with changes in eco 
rather than 
upon historical grounds, and when applied 


nomic and social conditions 


to automobile law this is without much 
question the only reasonable basis upon 
which to accept many of the decisions.’ 


The terrh respondeat superior is used so re- 


peatedly and energetically as to almost 
deceive some into a belief that there is a 


rational substance to the phrase rather than 


*® Christensen v. Hennepin Transportation 
Company, cited at footnote 59; Jacobsen v. 
Dailey, 31 Automobile Cases 848, 228 Minn. 201, 
36 N. W. (2d) 711 (1949). 

“* For example, the limitation of $5,000 for 
one death under the California Vehicle Code, 
Sec. 402(b) 

SDowsett v. Dowsett, 32 Automobile 
389, 116 Utah 12, 207 Pac. (2d) 809 
Restatement, Agency, Sec. 250 (1933) 

* Mechem, work cited at footnote 34, at p. 5 
Also, see Ferson, Principles of Agency (1954), 
pp. 3-5, 121-124 Actually every servant is, 
potentially at least, an agent, though of course 
not vice versa. See Seavey and Hall, Cases on 
the Law of Agency (1956), p. 8 

7 Restatement, Agency, Secs 
d), 2(2), p. 220 (1933) 


Cases 


(1949) ; 


1(3) (comment 
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However, an analysis ot 
the use will support the contention that it ts 
but an empty 
mean nothing more than ‘look to the man 
higher up’.” Bearing in mind, then, that 
in all probability the true reason for finding 
vicarious liability is but an expression ot 


a mere command. 


directive ‘which seems to 


devices 
respondeat 
perhaps not 
may at 


judicial policy, the incongruity of 
“control” is 
superior applied, 
with 


whereby found or 


while more 


consonant legal reason, least 


be reconciled. 


With the extension of the liability which 


would be imputed to the “master,” it was 
an easy step to relax the distinction hereto- 
fore agent and a 
servant so that today the terms flow from 
the judicial quill synonymously, confusedly 
or without regard to the possibility that the 
liability of the 
sarily a “superior’’) might be affected. Like 
the butterfly in the throes of metamorphosis 
flight, this may be a 
new concept in the process of formulation- 

not too 
fettered 
circuitously 


existing between an 


“one higher up” (not neces 


Irom cocoon to tree 


clearly defined nor wholly un 


past, gropingly sought, 


Pertinently 


Irom its 
achieved. enough, 


it has been stated 

fundamental dis 
lability 
tortious act of his 


“There is no basic or 


tinction to be drawn between the 
of a principal for the 
and the liability of a 


tortious act of his servant. 


master for the 
\ distinc 
difference in 


agent 


tion based upon the control 
has been suggested (19 A. L. R. 253, 25 
L. R. A. (N. S.) 343) but the 


has not been maintained by the 


distinction 

courts of 
this country, which have taken agents and 
servants to be coextensive categories as far 
as the question of their control by the em 


ployer is concerned.” ' 


is subject to some question,” but restricted 
to the 
weight 


tenability of so broad a statement 


automobile owner it carries mucl 


and is followed in many courts 


Liability (1916), Ch. 8 
Smith, *‘Frolic and Detour,’’ 23 Columbia Law 
Review 444 (1923); Laski, ‘‘The Basis of Vica- 
rious Liability,”” 26 Yale Law Journal 105 
(1916); Douglas, ‘‘Vicarious Liability and the 
Administration of Risk,’ 38 Yale Law Journal 
584 (1929). 

Holmes, ‘‘The History of 
vard Law Review 345 (1890): 
at footnote 71; Mechem, 
(3rd Ed., 1923), p. 326. 

78 Mechem, work cited at 
240. 

7 Prosser, Torts (1941), p. 472. 

7% 2 American Jurisprudence, ‘‘Agency,’’ Sec 
359 (1936). 

*® See Justice 
v. Dowsett, 


" Baty, Vicarious 


Agency,"’ 4 Har- 
Baty, work cited 
Outlines of Agency 


footnote 34, at p 


Wolfe, Concurring in Dowsett 


cited at footnote 68 
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Characteristic is Prickett 7 Whap ples,” where 
the court judgment 
Whapples was based on findings that Mangan 
was the agent of Whapples, and that he was 


with th 


said: “The against 


driving the car latter’s consent 


and [hence] within the scope of his em- 
ployment Nor is it uncommon to find 
one called an agent, which he in fact may 


well be, 
of his being a servant.® 


and define his relationship in terms 


An agent may, of course, be also a servant 


rules 


to a master-servant relationship d« 


Also, there are 


distinction is difficult to delineate and, con- 


discretion must be allowed 


how far is this to extend? 


and while he is so acting the usual 
relating 
e ] + . he } 
apply instances where the 
sequently, 
to the 


‘| here 


SOTTIC 
court; but 
typical example of 


and a court would 


is hardly a more 


an agent than a realtor 


not be too readily found that would impute 
the negligence of that agent to the principal 
if the agent were to stab a yrospective pur 
chaser with a fountain pen while signing a 
contract However, let this self-same agent 


cause injury to the self-same plaintiff throu 


of an automobile, and the metamor 


phosis might well take place If, in the 
above example, the fountain pen or the 


motor vehicle (neither dangerous per se) 


wert the property I the principa the 
result of nonliability of the principal would 
not be affected Yet diametrically opposed 
results as to the conse quences are befalling 
the principal depending on hether the 
agent used a car on the one hand or any 
other chattel on the other In the forme1 


found to be 


principal 


instance the i 
“superior” and liable; in the latter he would 


remain a mere contractor’s principal and 


not liable 


If I lend my gun or garden hoe to a 
person and he negligently injures another 
in my presence, I am not liable unless my 


Yet, if I lend 


and am riding 


own negligence be proved. 


my automobile to a friend 


1 


in it when he negligently causes injury to 


11 


another, I am liable, to all intents and 


purposes, ipso facto as it were, and not be- 


cause I have failed to exercise due care in 
selecting a competent operator or because 
10 Cal. App. (2d) 701, 52 Pac. (2d) 972, 973 


(1935) 

's For example, Koch v 
Cases 353, 71 Idaho 50, 225 Pac 
Elliott v. Killian, 242 N. C 71 
903 (1955): Hilyar v. Union Ice 
Pac. (2d) 21 (Calif., 1955). 

** Koch v, Elkins, cited at 

8° Ross v. Burgan, 163 Ohio St 
(2d) 592 (1955) 

81 See footnote 38 

8S Ross v. Burgan, cited at footnote 80 (that 
the owner-occupant is presumed to have control 


Eikins, 35 Automobile 
(2d) 457 (1950) 
87 S. E. (2d) 
Company, 286 


footnote 78 
211, 126 N. E 
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own, but 
and my 
so-called servant’s negligence is imputed to 


other negligence of my 


have become a 


oft any 


because | “master” 


me.” Factually a bailee may or may not 


be a servant regardless of whether the 


bailed article is one thing or another, and 
each case should be decided on the merits 
of the relation rather than on the nature 
of the thing. In a great number of instances, 
however, if the bailed chattel is an aut 


mobile the bailor is hard pressed to avoid 


the calamitous designation of master, for 
] hi given to the 


at the owner (apart from statute) 


even thoug p service is 


1 


principle tl 





may be held liable « in situations that 
will render a master le for the tortious 
acts of his servant, “agency” is based on 
tenuous grounds and not too infrequently 
on artifice Thus, it happens that when a 
car 1S be drive1 b one other than the 


owner while the latter is present, this cre 


ates a presumption that he 





drive nly I 
ment of control. This idea of control pre 
supposes a continuing misconduct to which 
the née ( uld ive it an end However 
as a matter of practical fact this is not 
isually the case, and where it s there 1s 
no necessity ot stablisl g agency t hold 
the owner liable 

If I agree to take ends i I 1utomo 
bile to visit the relatives im tne 1S€ 
on i mission tot tner convenience d 
benefit, it is hard to see that an agenc 
relation exists, much less that of maste1 
and servant Any benefit accruing to me 
or any “business” that I may have is the 
purely social end of accommodating not 
myself but my friends. Under these facts 
then, how can I suddenly become the 


master by relinquishing the operation oft 
| 


he friend? Yet 


almost universal 


the automobile to t decisions 


so finding are including 


the appellation of “gratuitous servant or 
agent.” ™ It was suggested by Justice Wolfe 

a where, as here, someone does 
something for another as a favor or as an 


accommodation or for the mutual benefit 


of both there is no right of control, 


where 
that the latter is the 
former's ‘‘agent’’): Jones v. Cary, 13 Automo- 
bile Cases 77, 219 Ind. 268, 37 N. E. (2d) 944 
(1941): Palmer v. Miller, 15 Automobile Cases 
792, 380 Ill 256 i3 N E (2d) 973 (1942) 
Kieffer v. Bragdon, 5 Automobile Cases (2d) 
157, 278 S. W. (2d) 10 (Ct. App. Mo., 1955) 

83 Mazur v. Klewans, 34 Automobile Cases 
180, 365 Pa. 76, 73 Atl. (2d) 397 (1950): Droppel- 
man v. Willingham, 17 Automobile Cases 421, 
293 Ky. 614, 169 S. W. (2d) 811 (1943) 

‘$F lynn v. Kurn, 1 Automobile Cases 387, 183 
Miss. 413, 184 So. 160 (1938) 


over the driver, and 





155 





apparent that it is not 
within the realm where public policy dictates 
that the non-actor party should be held on 
the doctrine of respondeat superior, we might 
press the relationship into that of independ 
ent contractorship even though it does not 


and where it is 


seem to have all the aspects of that re 
lationship.” * 


The quotation indicates acknowledgment 
on the absence of control, yet the majority 
found agency and based liabilities on it 
It is evident that the court leaned heavily 
on p*licy considerations. The above-quoted 
concurring opinion should open the way to 
a restriction of the too “liberal” rules upon 
which “agency” is so frequently established 
in the use and operation of motor vehicles; 
and even more important, to maintaining 
the distinction in this 
between the nonliability of a principal for 
the torts of his agent and that of the master 
for those of his servant. 


field, as elsewhere, 


Opinions in Accordance 
with Law of Agency 


The hot, parched 
liability of the automobile 
occasional oases of relief, as may be inferred 
from some of the cases. In Ford v. McCue,” 
the owner of a bakery truck bailed his truck 
to one McCue and allowed him to take over 
his bakery route while he, the owner, took 
a vacation. McCue route 
intact made 
owner's past sales, for which he accounted 
During the course of the bail- 


increasing 
show 


sands of 
owner 


preserved the 
and some collections on the 
to the owner. 
ment McCue negligently injured the plain- 
tiff. In relieving the defendant-owner of 
responsibility, while centering the discus- 
primarily about joint venture, the 
ruled that more than a 
. or benefit for, the defendant 
must be served ere he will be liable for the 
bailee’s Many another court 
would have found the preservation of the 
bakery route and the making of collections 
and factor upon which 


sion 


court also casual 


interest of 


negligence. 


a good sufficient 


* Concurring in Dowsett v. Dowsett, cited at 
footnote 68 

% Cited at footnote 27. 

8st For example, Boulderado Motors v. Peter- 
son, 100 Colo. 238, 66 Pac. (2d) 1269 (1937) (em- 
ployee was found to be an ‘‘agent’’ and in the 
scope of employment when he borrowed an auto- 
mobile at night to take his girl friend to din- 
ner). It is often said that proof of ownership 
of the automobile by the defendant raises a 
presumption against the owner to the effect that 
the car was being driven by the defendant’s 
servant in the course of employment Arrigo 
v. Lindquist, 31 Automobile Cases 1077, 324 
Mass. 278, 85 N. E. (2d) 782 (1949); Taylor v. 
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him as a 
meaning a master.” 


to establish “principal,” actually 
Substantially in point, 
however, were two remarkable decisions in 
which no agency was found: one where a 
wife furnished her with a truck 
for use on a excursion for the 
purpose of meat for 
mutual where a 
bailed father for the 
transporting the son’s wife to 
the army camp to which he had been trans- 
ferred.” 


husband 
hunting 
procuring 
benefit,” the other 
his automobile to his 
purpose of 


deer their 


son 


The salesman, more often than not with 
his own automobile, has created an area of 
no mean dispute which is not yet settled. 
It has been recently said: 


“Charging one with the negligent acts of 
another, under the doctrine of respondeat 
superior, is an arbitrary rule based on public 
policy; its justification is that the 
should be vigilant in 
those in his employ 


em- 
ployer supervising 
to protect the public 
would be an unfair 
application of the rule if the ‘employer’ had 
no way of liability by 
having some centrol over, or right to con- 
trol, the particular act or instrumentality 
which causes injury. . . . In 


generally. . . . It 


guarding against 


order to 
impose liability on appellant, we must find 
that somehow this particular trip in this 


particular automobile was, or by virtue of 
the relationship between appellant and Shipp 
[the agent] could have 
controlled by appellant.” 


been, directed or 


0 


However, the question is not finally 


settled by finding, under identical circum- 


stances, the person involved to be or not to 


be a servant, and the conflict remains 


unabated.” As long, however, as the deci- 
sions are properly grounded in agency law 
(and hence on the problem whether the 
“superior” is truly a master), the difficulty 
arises merely from the necessity of drawing 
a line between servants, agents and con- 
There is no need to establish the 
liability of 


they are owners. 


tractors. 


various owners just because 


25 Automobile Cases 294, 
186 Md. 474, 47 Atl. (2d) 500 (1946). See also 
Rose v. Ruan Transport Corporation, 5 Automo- 
bile Cases (2d) 28, 214 F. (2d) 583 (CA-7, 1954), 
where the agency relation was established on 
rather flimsy evidence 

8 Greenwood v. Kier, cited at footnote 26. 

” Dowsett v. Dowsett, cited at footnote 68 

* Shedd Brown Manufacturing Company v. 
Tichenor, cited at footnote 32; American Na- 
tional Insurance Company v. Denke, cited at 
footnote 32. 

" Gillespie v. Ford, 4 Automobile Cases (2d) 
865, 225 S. C. 104, 81 S. E. (2d) 44 (1954); An- 
notation, 107 A.L.R. 419 (1937). 
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Family Cars 
Within the 


few concepts 


ambit of vicarious liability, 


have evoked more heated or 
judicial than that im- 
puting the negligence of a family member, 
while driving a “family 
of the household. Here, too, can be most 
clearly seen the struggle of the courts in 
balancing the rights of two innocent parties, 


partisan discussion 


car,” to the head 


oscillating between the /ex ferenda of public 
policy and the lex lata of firmly established 
principles of law. It is doubtful if a better 
illustration found of achieving a 
solution of expediency through fallacious 
adherence to rules which are actually in- 


can be 


applicable. Our common law insistence upon 
and tradition has 
at this point resulted in the creation of new 
This doctrine, which has 
been variously called one thing or another, 
but is now more commonly known as the 
family purpose doctrine, is generally stated 
as holding that when 
maintains an automobile for the 
venience, and pleasure of a member of his 
family, he constitutes that 
agent, and when the member so 
automobile, he 


apotheosizing precedent 


gods to worship. 


one “provides and 


use, con- 
member his 
uses the 
is acting within the 
As will be shown, the 
breadth of the statement raises perplexing 
questions which have been handled by the 
rule 


Sc ype 


of such agency.’ 


courts as the was accorded varying 


degrees of acceptance. 

The history of the appears to 
antedate the era of the motor vehicle. In 
an old Kentucky case, Lashbrook v. Patten, 
the owner of a carriage was held liable for 


doctrine 


the negligence of his son in managing his 
father’s horses while driving his two sisters 
to a picnic. 
in the father’s employment, discharging a 
duty usually performed by a 


therefore 


“The son must be regarded as 


and 
this 
suit, be regarded as his father’s servant.” “ 
however, the 


slave, 


must, for the purposes of 


Thereafter, seed seems to 


have lain dormant awaiting a more fertile 
clime until after the turn of the present 
century. One of the very early automobile 


cases at once set the stage by pronouncing 
the rule broadly in holding the owner liable 
when his took the car for his 
own pleasure, neither having other members 
It was 
father’s servant 


son 


minor 


or guests of the family in the car.” 
held 


that the son was the 


* Cronenberg v. U. 8., 123 F. Supp. 693, 704 
(DC N. C., 1954); Blashfield, work cited at 
footnote 43, Vol. 5A, pp. 37-86 

% 1 Duv. 316, 317 (Ky., 1864). 

% Dailey v. Maxwell, 152 Mo. 
S. W. 351 (1911), subsequently 
Hays v. Hogan, 273 Mo. 1, 


App. 415, 133 
overruled in 
200 S. W. 286 (1917). 
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though the car was for the driver’s 
rather than the owner’s pleasure. It is of 
interest that the court have 
the weakness of its position (as have many 
courts since) for it felt it 
finding of the master-servant 
relation by a discussion of the dangerous 
potentiality of the automobile, how the en- 
trusting of it to an incompetent driver 
would constitute and, further, 
that a jury could well find that a 16-year-old 
boy was incompetent by 
and 


even 


must realized 
necessary to 


precede the 


negligence 


reason of his 


tender age immaturity of judgment. 


Not only did this case set the stage for 
the exposition of the family 
indeed it laid out the battlefield for 
the denominational groups within the fold 
and those completely opposed, for in 1907 


doctrine, but 
also 


it had already been held that the mere use 
of a family automobile by a member of the 
family other than the owner did not con- 
stitute that person an agent of the owner.” 


In reversing a judgment for the plaintiff, 
the court very aptly emphasized: 


“It would subject a parent to liability if 


he bought for his son a baseball or for his 
daughter a golf club, and by permitting 
them to be used by his children for their 
appropriate purposes injury occurred. It 
bases the creation of the relation of master 
purpose which the 


parent had in mind in acquiring ownership 


and servant upon the 
of the vehicle and its permissive use by the 
child. This proposition ignores an essential 
element in the creation of that 
third persons, that such use 
furtherance of and not apart from the 
master’s control, and fails to 
distinguish between a mere permission to 
subject to control of the 
master and connected with his affairs.” ® 
The 
by the court that the pleasure of members 
might well 
father, but that the 
child’s own personal pleasure was not. This 
view was later adopted in Oklahoma ”* 
Lashbr ok 


construed the 


Status as to 
must be in 


service and 


use and a use 


distinction was here acknowledged 


social friends, 


be the business of the 


of the family, or 


‘ma 


case which cited the case with 


and facts to be 


within the 


approval 
scope of the relationship of 


master and servant. 


About the same time there was decided 


what has become a leading and provocative 


*® Doran v. 754, 71 Atl. 
296 (1907). 

*“ Case cited at 
* McNeal v. 
(1912). 

* Cited at footnote 93 


Thomsen, 76 N.J.L 


footnote 95, at pp 
McKain, 33 Okla. 449, 


761-762. 
126 Pac. 


“ 
> 
to 
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case.” Not satisfied with joining the rather 
docilely mustered forces, the opinion fired 
the trenchant shot that led to pitched 
battle when it said of a daughter using the 
automobile for her own personal 
that the car “was in every just 
used in his business by his 
It seems too plain for cavil 
that a father who furnishes a vehicle for the 
conveyance of the members of 
his family makes their conveyance by that 
vehicle his affair—that is, his 
and anyone driving the vehicle for 
purpose with his 
plied, whether a member of his family or 


father’s 
pleasure 
sense being 


agent. 
customary 


business— 
that 
im- 


consent, express or 


another is his agent.” 

Quite neatly the crux of the dispute is 
avoided by making pleasure and conveni- 
ence of a member of the family the affair 
or “business” of the head of the household. 
Yet while it was “too plain for cavil” to 
Judge Ellis, it is not at all plain why this 
rule does not apply to a family bicycle or 
to any other object which is for the general 
welfare and convenience of the family and 
ordinarily is so used. As the doctrine is 
supported on “agency” (that is, master-and- 
did it not 
horse-and-buggy era, 


servant) principles, why come 
into fruition in the 
and why does it not today apply to a boat 
or a picnic basket?*”’ Appropriately enough, 
it has been said that the doctrine is but an 
attenuated beyond recognition of 
sound principles of law, “but it seems to us 
that 
substantial, and that it would be far fetched 


to hold that a father should become liable 


agency 


such a theory is more illusory than 


as principal every time he permitted a 


capable child to use for his personal con- 


venience some article primarily kept for 
family use.” *” 
Indeed, what can be more paradoxical 


than the case of the son who, wishing to spend 

”" Birch v. Abercrombie, 74 
Pac. 1020 (1913); Denison v. McNorton, 228 F. 
401 (CCA-6, 1916) (providing a car and use 
thereof (including use for pleasure) is an- 
alogous to furnishing food or to ministering 
to their health). 

1 Birch v. Abercrombie, cited at footnote 99, 
at p. 1023. 

11 Felcyn v. Gamble, 185 Minn. 357, 241 N. W. 
37 (1932) (motorboat); Rautbord v. Ehman, 190 
F. (2d) 533 (CA-7, 1951) (boat); Knopf v. Muntz, 
121 N. Y. S. (2d) 422 (S. Ct., 1953) (football) ; 
Martin v. Barrett, 2 Negligence Cases (2d) 1058, 
120 Cal. App. (2d) 625, 261 Pac. (2d) 551 (1953) 
(air rifle); Hice v. Pullum, 4 Negligence Cases 
(2d) 95, 275 Pac. (2d) 193 (Colo., 1954) (water). 

12 Van Blaricom v. Dodgson, 115 N. E. 443, 
444 (N. Y., 1917). 

13 Cited at footnote 99. 
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Wash. 486, 133 


a day at the beach, jumps into the family 
car and thereby becomes the servant who 
is taking the son (that is, himself) for an 
outing? When the son arrives at his destina- 
tion and steps out of the car, what becomes 
of the “servant”? Does he, ephemeral and 
inconstant, does he ghostlike 
remain invisible in the automobile? Yet 
fully as mystical is the verbiage that belches 
forth from the smoldering bones of Birch v. 
Abercrombie to this very day.“ However, 
the pseudoagency upon which the rule is 


vanish, or 


allegedly based was cast aside and its true 
basis exposed when the question arose as 
motorboat should be within 
Two judges insisted upon logi- 


to whether a 
the rule.” 
cally following the doctrine to its legitimate 
end. The majority, however, in sustaining 
the defendant’s demurrer, stated that it “is 
evident that in practically all the decisions 
the doctrine was applied to automobiles in 
the interest of justice and as a necessity. 
The 


no way comparable to that of automobiles. 


situation as regards motorboats is in 


”” 106 


It would serve no purpose in this presenta- 
tion to follow and develop the varied rami- 
the doctrine or to classify with 
precision the position that each jurisdiction 


fications of 
has taken. However, from the rule as ex- 
pressed it would follow that it is applicable 
irrespective of driver is alone 
or with other members of the family and 
regardless of any specific “family” purpose, 
since the conveyance, convenience and pleasure 
of the himself would meet the re- 
quirement of the doctrine. Indeed, this view 
is supported by a number of courts.” Other 


whether the 


driver 


courts, however, require that there be in- 
volved the pleasure or purposes of another 
family member or that some specific pur- 


pose of the family as a group be served 
while use is being made of the car.” There 
is no concealing of the fact that this is a 
diluted version as liability does then almost 

Burkhart v. Corn, 284 Pac. (2d) 226 (N. M., 
1955); Cronenberg v. U. S., cited at footnote 92; 
Goode v. Barton, 4 Automobile Cases (2d) 997, 
238 N. C. 492, 78 S. E. (2d) 398 (1953). 

1 Felcyn v, Gamble, cited at footnote 101. 

1% Felcyn v. Gamble, cited at footnote 101, at 
p. 359. 

7 For example, Cronenberg v. U. 
footnote 92: Richardson v. 
Cases (2d) 530, 259 S. W. (2d) 70 (Ky., 1953): 
Dillon v. Burnett, 2 Automobile Cases 470, 197 
Wash. 371, 85 Pac. (2d) 656 (1938); Harmon v. 
Haas, 61 N. D. 772, 241 N. W. 70 (1932): 
Steele v. Hammers, 149 Ore. 381, AO Pac. (2d) 
1022 (1935): Annotation, 134 A.L.R. 974 (1941). 

sColwell v. Bothwell, 3 Automobile Cases 12, 
60 Idaho 107, 89 Pac. (2d) 193 (1939): Hackley 
v. Robey, 170 Va. 55, 195 S. E. 689 (1938): 
Adkins v. Nanney, 169 Tenn, 67, 82 S. W. (2d) 
867 (1935); Hays v. Hogan, cited at footnote 94: 
Annotation, 134 A.L.R. 974 (1941). 
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S., cited at 
True, 3 Automobile 


certainly rest on ordinary agency, albeit not 
master-and-servant, principles.” 


Another perplexing aspect arises when con- 
sideration is given to the question of who 
family member. As set forth in the 
Birch case,” “anyone” driving the car with- 
would transmit the 
to the owner. However, here a 
division 


is a 
10 


in the family purpose 
negligence 
marked has taken place which, 
and _ restric- 
tions, has undermined the efficacy of the 
Thus it has been held 
that the housekeeper of a priest (owner of 
household 
as the term embraced all the members of a 


collective body of persons living in one house- 


along with other exceptions 


doctrine appreciably. 


the car) was a member of the 


hold and under one head and government.” 
However, on the other hand, an owner has 
been absolved of the negligence of his son 
in using a family vehicle when the son was 
an adult whom the father was under no 
moral obligation to support, or the son not 
subject to his control.” There is a notori 
driver is 
Whether a niece 
household held 
to be a question for the jury.” It has like 
that though the 
a bona-fide family member, the 
ywner may escape liability when that per 
son f th 


ous divergence of opinion if the 
the spouse of the owner.” 
member of the 


Was a was 


wise been decided even 


driver be 
exceeds the scope ol! his authorized 
use.” In finding that a safety responsibility 
had abrogated the purpose 
doctrine in Minnesota, the was of the 
opinion that “the 
embodied in the family purpose doctrine no 


statute family 
court 
necessity for the rule 
longer exists. Since the supposed necessity 
and reason for the doctrine no longer exist, 


have not existed for a long time, the 
a 


in fact, 
rule itself should be abandoned.’ 


Court-Made Law 
Should Develop Microscopically 


sound 


Che confusion and inconsistencies of 
principles of law which have resulted from 
doctrine™ 


achieving legislation 


the family purpose suggest an 


inherent weakness in 

"For a good illustration of the prevailing 
confusion see Elliott v. Killian, cited at footnote 
78, at p. 905 (‘‘The very genesis of the family 
purpose car doctrine is agency, and .. . is 
governed by the rules of principal and agent 
and of master and servant’’) 

10 Birch v. Abercrombie, cited at footnote 99 

11 Smart v. Bissonette, 106 Conn, 447, 138 
Atl. 365 (1927). 

12 Miracle v. Cavins, 254 Ky. 644, 72 S. W. 
(2d) 25 (1934); Abell v. Whitehead, 266 Ky. 764, 
99 S. W. (2d) 770 (1936). 

113 Adkins v. Nanney, cited at footnote 108 

u4 Don v. Kunz, 52 Ariz. 219, 79 Pac. (2d) 965 
(1938); Sundcock v. Pittman, 165 Tenn. 17, 52 
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by judicial fiat. It is elementary that while 
we have adopted the common law system 
from England, still our governmental struc- 
that of England, 
templates the exercise of legislative powers 
(that is, of lawmaking at a 
rather than the 


ture, as essentially con- 

rapid pace 
development 
from precedent to precedent of the judiciary) 


microscopic 
by federal and state legislatures. Legisla- 
tures are not at all insensitive to the neces- 
and 
are entirely competent to promulgate a de- 
\ fairly recent which 
carefully considered and rejected the pro- 


sities or expediences of everyday life 


sired policy. case ™ 
posed expansion of agency principles quotes 
with approval an older opinion: 

‘And in the effect 
that auto- 
mobile upon a highway may be dangerous, 
and theretore 


present case it is in 
argued because the use of an 
is a privilege subject to h- 
state, the apply 
a different rule of agency to its use than 
would or could be 


articles 


cense by the courts can 
case ol 
men- 
it ap- 
discloses the novelty and weak- 


applied to the 
which | 
kind of 


the other 1ave been 


tioned. ‘This argument, as 
pears to us, 
ness of the proposition which is being urged 
upon us. It the idea, as 
the argument, that be- 
different than a 
horse or a boat, some advanced rules ought 
to be applied to its use. But the 
principal agent are not thus to be 
They are believed to be 
and not 


seems to discloss 
part of 


automobile is 


an essential 


cause an 


rules of 
and 
formulated. 

stant 


con- 
variable in response to the 
supposed exigencies of some particular sit- 
uation. The question of whether 


one per- 


son is the agent of another in respect of 


some transaction is to be determined by 
the fact that he and is acting 
for him rather than by consideration that it 
will be unjust if he is not 
held to be his agent. If, 


represents 


inconvenient or 
contrary to ordi 


nary rules, the owner of a car ought to be 
responsible for the carelessness of everyone 
latter’s 
that liability ought to be 


legislation as a 


whom he permits to use it in the 


own business, 


sought by condition of is- 


suing a license rather than by some new 


S. W. (2d) 155 (1932): 5 American Jurispru- 
dence, ‘‘Automobiles,’’ Sec. 369 (1936): 60 Cor- 
pus Juris Secundum, Motor Vehicles,’’ Sec. 
133 (1949). 

m5 Hewitt v. 
808 (1934). 

16 Jacobsen v. 
pp. 715, 716 

u7 A federal 


Fleming, 172 S. C. 266, 173 S. E 


Dailey, cited at footnote 66, at 
notes, for instance, that 
Pennsylvania ‘‘has neither flatly adopted nor 
flatly rejected the family purpose doctrine.”’ 
Herr v. Holohan, cited at footnote 10, at p. 780. 

18 Sare v. Stetz, 33 Automobile Cases 362, 214 
Pac. (2d) 486, 491 (Wyo., 1950) 


judge 
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and anomalous slant applied by the courts 
to the principles of agency.” 


The noted tendency to circumscribe and 
limit the application of the family car rule 
in some jurisdictions has been followed by a 
repudiation in states which had previously 
accepted the rule.” It is hoped that this 
trend will continue and result in a reclari- 
fication of the presently amorphous mass of 
vicarious liability law as the 
automobile. 


applied to 


Guests and Thieves 

Paradoxically 
owner has in respect received favor. 
The reasoning which affords added 
recourse to an injured plaintiff outside of 
the automobile could well appertain to a 
riding within the vehicle, for 
surely as to him the automobile is as dan- 
gerous, the results as catastrophic and the 
owner is in, or much 
drivers or 


automobile 


enough, the 
one 
very 


passenger 


has the right to, as 

regard to other 
However, by balancing the 
interests again, the courts have at times de- 
cided that the “guest” should not bite the 
hand that affords him the benefit of trans- 
portation, and this coupled with extensive 
legislation has resulted in some small suc- 
cor amidst the welter of liabilities the owner 
must face. 


control as in 
pedestrians. 


So it is that under the common law of a 
minority of states, by analogy to the bailee’s 
liability in gratuitous bailment cases, and in 
some 26 states under the so-called automo- 
bile guest 
active 


statutes, an whether in 
control or as a master or 
principal, is held liable to his car guest only 
under a showing of willful, wanton or gross 
negligence.” 


owner, 
driving 


1° Van Blaricom v. Dodgson, cited at footnote 


102, at p. 445. To same 
Robey, cited at footnote 108. 

20 Trice v. Bridgewater, 125 Tex. 75, 81 S. W. 
(2d) 63 (1935), is a lucid opinion reversing 
former holdings consistent with the family pur- 
pose doctrine; 60 Corpus Juris Secundum, 
‘“‘Motor Vehicles,’’ Sec. 125 (1949), citing cases, 
lists Illinois, Missouri, Oklahoma and Texas. 

#21 Blashfield, work cited at footnote 43, Vol. 4, 
pp. 370-388 (Perm. Ed., 1946); Notes, 17 Ten- 
nessee Law Review 452 (1943), 22 Fordham Law 
Review 212 (1953): 60 Corpus Juris Secundum, 
“Motor Vehicles,’’ Sec. 111(c) (1949): Annota- 
tion, 82 A.L.R. 1365 (1933). 

#2 Sec. 320.59, Florida Statutes 1951: ‘‘No per- 
son transported by the owner or operator of a 
motor vehicle as his guest or passenger, without 
payment for such transportation, shall have a 
cause of action for damages against such owner 
or operator for injury, death or loss, in case of 
accident, unless such accident shall have been 
caused by the gross negligence or willful and 
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effect, Hackley v. 


It is of interest that Florida, the lone ex- 
ponent of the automobile as a dangerous 
instrumentality, is among the states having 
a guest statute.” 


frequently in- 
volved here are the degree of negligence 
necessary to incur culpability and the status 
of the “guest.” As to the former, the courts 
uniformly require that an appalling degree 
This may be indi- 
cated by recent opinions in which it has 
been said that there must have been an 
utter irresponsibility or a conscious aban- 
donment of any consideration of the safety 


The two problems most 


of negligence be shown. 


or that gross negligence 
means great and excessive negligence and 


of the passengers,” 


the absence of even slight care’ or the 
willful and wanton disregard of the rights 
of others.” A Massachusetts 
has indeed found that to fall asleep under 
the steering not a_ sufficiently 
negligence to justify a 


claim under the guest statute.” 


recent case 
wheel is 


severe degree of 


The definition of a “guest” is again one 
frequently, though certainly not invariably, 
construed in favor of the owner. Thus, it 
has been repeatedly decided that one shar- 
ing expenses on a pleasure trip is still with- 
in the purview of the statute,” or that the 
consideration received by the driver must 
be a tangible and substantial one and that, 
moreover, the transportation was motivated 
by expectation of that consideration.™ It 
was recently held that the acceptance of a 
ride by a parent was an acceptance on be- 
half of that 
occupied the same relationship and 
owed the 
mother.” 


Much 


Illinois 


they 
were 
the 


her infant children so 


same degree of care as 


comment has been elicited by an 


case holding the owner of a car 


wanton misconduct of the owner or operator 
of such motor vehicle, and unless such gross 
negligence or willful and wanton misconduct 
was the proximate cause of the injury... .” 
Ling v. Edenfield, 3 Automobile Cases (2d) 1519, 
211 F. (2d) 705 (CA-5, 1954). 

123 Carpenter v. Yates, 4 Automobile Cases (2d) 
1145, 58 N. M. 513, 273 Pac. (2d)) 373 (1954). 

144 Born v. Matzner’s Estate, 159 Neb. 169, 65 
N. W. (2d) 593 (1954). 

125 Pettingell v. Moede, 5 Automobile Cases 
(2d) 245, 129 Colo, 484, 271 Pac. (2d) 1038 (1954). 

26 Flynn v. Hurley, 5 Automobile Cases (2d) 
684, 124 N. E. (2d) 810, 814 (Mass., 1955). 

127 For example, Allen v. Keck, 4 Automobile 
Cases (2d} 345, 212 F. (2d) 425 (CA-8, 1954): 
Loeffler v. Crandall, 4 Automobile Cases (2d) 
1114, 129 Colo. 427, 270 Pac. (2d) 769 (1954). 

128 Peterson v. Thorvaldsen, 5 Automobile 
Cases (2d) 1059, 45 Wash. 376, 274 Pac. (2d) 
844 (1954). 

129 Buckner v. Vetterick, 
417, 269 Pac. (2d) 67 (1953). 
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liable for injuries resulting to a third party 
through the negligence of a thief who was 
operating the automobile.” The defend- 
ant’s servant, in violation of a statute, had 
left the car unattended with the key in the 
ignition. The court held that whether this 
factor was the efficient cause of the subse- 
quent injury was for the jury, since the 
statute was a safety measure for the benefit 
of the public rather than a traffic regulation. 
The District of Columbia likewise follows 
the Illinois rule under a similar statute.™ 
It thus appears that in at least those two 
jurisdictions the motorist faces an added 
hazard. Other states, however, incline to 
the view that as a matter of law the theft 
is an intervening cause for which the owner 
should not be held liable.” Following close 
upon the heels of the Ney case, Richards 7 
Stanley ’*® was considered in California. In 
affirming a judgment of nonsuit the court 
to the statutory liability of the 
bailor of an automobile under its 


adverted 
consent 
statute and noted that were the jury per- 
mitted to find for plaintiff, the paradox 
would follow that one who consensually de- 


livered the keys to his automobile to an- 
other could not be held responsible for 


damages in excess of $10,000 under the 
consent statute, yet might risk unlimited 
liability if the keys were taken without his 
consent. 

Of a mere related interest is the situation 
where an owner may be held liable though 
he is no longer the owner of the automobile 
concerned. This may arise when one sells 
knowing it to be so that 
its operation perilous 
situation and he keeps this information to 


himself, ™ or 


a car defective 


will constitute a 


when one undertakes to re- 
pair a defect and does so inexpertly.” Ad- 


ditional duties are often cast by statute 


180 Ney v. Yellow Cab Company, 3 Automobile 
Cases (2d) 888, 2 Ill. (2d) 74, 117 N. E. (2d) 74 
(1954): 6 Hastings Law Journal 95 (1954): 34 
Boston University Law Review 532 (1954): 8 
Vanderbilt Law Review 151 (1954); 5 Catholic 
University Law Review 120 (1955). 

181 Ross v. Hartman, 19 Automobile Cases 191, 
139 F. (2d) 14 (CCA of D. C., 1943). 

12 For example, Richards v. Stanley, 5 Auto- 
mobile Cases (2d) 185, 43 Cal. App. (2d) 60, 271 
Pac. (2d) 23 (1954); Galbraith v. Levin, 30 
Automobile Cases 330, 323 Mass. 255, 81 N. E 
(2d) 560 (1948): Anderson v. Theisen, 34 Auto- 
mobile Cases 735, 231 Minn. 369, 43 N. W.. (2d) 
272 (1950): Lotito v. Kyriacus, 28 Automobile 
Cases 1118, 272 App. Div. 635, 74 N. Y. S. (2d) 
599 (1947): Curtis v. Jacobson, 28 Automobile 
Cases 92, 142 Me, 351, 54 Atl. (2d) 520 (1947); 
Saracco v. Lyttle, 36 Automobile Cases 30, 11 
N. J. Super. 254, 78 Atl. (2d) 288 (1950); Mid- 
kiff v. Watkins, 36 Automobile Cases 1060, 52 
So. (2d) 573 (Ct. App. La., 1951); Gower v. 
Lamb, 282 S. W. (2d) 867 (Ct. App. Mo., 1955). 

183 Cited at footnote 132. 
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upon used-car dealers.” 
this 
cided 


Thus in analyzing 
segment of automobile law it was de- 

that under the common law a used- 
car dealer has the duty of making a reason- 
able inspection before resale. It is amaz- 
ing indeed that this had not 
despite the 


been decided 
ago, market for 
several used automobiles of all 
vintages and in doubtful states of disrepair. 
However, liability 
not based: on ownership or former owner- 
ship but rather on a violation of supposed 
duties—in other words, on negligence. 


long vast 


decades in 


there are instances of 


Conclusion 


The multicoloredness of our legal picture 
cannot be denied—did anybody Say that we 
are a standardized country? On the con- 
trary, it would appear that, kaleidoscopic- 
ally, there is diversity not only in the 
area of vicarious liability but also in what- 
From the 
moment ownership of an automobile is as- 


ever relates to motor vehicles 
sumed, one must face a maze of ever-vary- 
ing traffic signals, yellow white lines, 
double lines, broken lines and combinations 


lines, 


thereof, as well as red signs, yellow signs 
and signs of all shapes. The owner pays a 
set license fee in one state, and in another 
the fee is based on the age, weight or value 
of the car. In some states in order to gain 
a driver’s license it is necessary to demon- 
strate familiarity with the basic automobile 
law of that jurisdiction and to demonstrate 
skill in the operation 


well as reasonable 


likewise satisfactory 


of a motor vehicle as 
health reflexes; and in others it is a 
mere formality. the “life of the 
law has not been logic: it has been experi- 


ence,” said Justice Holmes. The felt “neces- 


and 
However, 


sities of the time, the prevalent moral and 

1% Barni v 76 Atl. (2d) 
801 (1950). 

1% Bock v. Truck & Tractor, Inc., 18 Automo- 
bile Cases 900, 18 Wash. (2d) 458, 139 Pac. (2d) 
706 (1943). 

186 Armour v. Haskins, 5 Automobile Cases 
(2d) 1261, 275 S. W. (2d) 580 (Ky., 1955); 
Washburn Storage Company v. General Motors 
Corporation, 4 Automobile Cases (2d) 1249, 90 
Ga. App. 380, 83 S. E. (2d) 26 (1954): Frank 
Graham Company v. Graham, 90 Ga. App. 840, 
84 S. E. (2d) 579 (1954): Thrash v. U-Drive-It 
Company, 93 Ohio App. 388, 113 N. E. (2d) 650 
(1951). Also see Pokrajac v. Wade Motors, 4 
Automobile Cases (2d) 1250, 266 Wis. 398, 63 
N. W. (2d) 720 (1954), where the court held that 
there is no duty to inspect a car sold ‘‘as is”’ 
to the plaintiff. 

1% Gaidry Motors, Inc. v. Brannon, 4 Auto- 
mobile Cases (2d) 168, 268 S. W. (2d) 627 (Ky., 
1954); 8 Vanderbilt Law Review 146 (1954): 4 
De Paul Law Review 101 (1954); 2 U. C. L. A. 
Law Review 290 (1955). 


Kutner, 45 Del. 550, 
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political theories, intuitions of public policy, 
avowed or unconscious, even the prejudices 
which judges share with their fellow-men, 
have had a good deal more to do than the 
syllogism in determining the rules by which 
men should be governed. The law embodies 
the story of a nation’s development through 
many centuries, and it cannot be dealt with 
as if it contained only the axioms and cor- 
ollaries of a book of mathematics.” ™ 

To some it that the criticism 
directed by this writing is but a needless 
However, is it? That 
made mani- 


may seem 
exercise in semantics. 
the life of the law has 
fest through the exercise of judicial expe- 
rience stands uncontroverted; yet it is for 
us legal writers to judge whether that life 
lived otherwise. A new 


been 


has been well or 


facet of life is with us, sui generis, to cope 
with most efficiently and intelligently we 
must adopt a new approach, frankly admit- 
ting that our old rules do not conform, and 
clearly reasoning the way to new concepts. 
We 


must live today with the doctrine of today, 


We must put new wine in new skins. 


for it is incongruous to do otherwise even 
do 


retain their validity within the sphere of 


though the rules established yesteryear 


their creation. To confuse and muddle does 
not make for applicability to our changed 
scene, but makes the rules difficult 
to harmonize within the of 
natural influence, creating an ever-widening 
penumbra of uncertainty, inconsistent with 


more 


realm their 


reason or reality. 


Pro Futuro 

\ mercurial 
makes the problem of 
much 
The automobile travels 
Few, 
indeed, are the automobiles that have not 
the of many Even 
the standardization of the negotiable instru- 
ment law not by the 
volume of transactions within a given juris- 
diction but by reason of peregrinations of 
bills throughout many jurisdic- 


GROUP LIFE INSURANCE—A NEW 


by 
in- 


population, such as ours 
the liability of 


than 


an 


automobile owner more one 
merely of quantity. 
not only much but also it travels far 
soil states. 


crossed as 


was necessitated 


and notes 


life insurance purchases 
American and 
dustry were at a record high in 1956, the 
Institute of Life Insurance reports. Their 
1956 purchases were $12,479 million un- 
der 2.3 million individual certifi- 
cates. This was $3,146 million more than 
the year before and $5,893 million more 


( roup 


workers in business 


some 


18 Holmes, The Common Law (1881), p. 1. 
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to 
varying important 
for an automobilist to have foreknowledge, 
at least constructively, of the duties and 
liabilities arising from his ownership. Should 
he or should he not lend the car to his child 
or to another? Dare he allow another to 
drive it? Is he or is he not the “owner” of 
this car? Must he not only remove the key 
from the car but also lock the car when he 
parks it? the modérn individual it 
far more important that there be uniformity 


could subject it 


so it 


of which 
consequences, 


tions, each 


1s 


To is 
here than regarding any check or note he is 
likely to execute. Is it asking much 
that the to the and 
similar questions be essentially the same in 
Washington, Florida? 


too 
answers foregoing 


lowa and 

Our sovereign states have been singu- 
larly reluctant in accepting uniformity of 
law—to the point not simply of exhibiting 
individualism but, at times, ap- 
proaching provincialism. This will 
frequently be found, however, because there 


rather 
result 


is in fact no impelling motive inspiring uni- 
formity. A citizen in Iowa not be 
overly with the property, 
probate, divorce or even sales law of an- 


need 
concerned real 
inter- 
when 
York. It 
“sameness” 
the 
he 


However, he is vitally 
liability 
New 
ot 
but 
“where 


other state. 


knowing his he 
California 


question 


ested in 


drives to is 
not abstract 
(which he may not 


mental one of knowing 


or 
an 

funda- 
stands” 


desire) 
(which he does desire). As already noted, 
there is need not only for legislation but 
for uniform The 
need, it is felt, will furnish the stimulus 
to end if a effort be 
made One may even think in 
terms of a “Restatement” of automobile 
law, but for “this we are not ready. 


indeed also legislation. 


such an concerted 


to gain it. 


There 
must be many years of a jelling process ere 
this be set down as an established norma- 
tive Since have already a 


pattern. we 


mycelial ramification, a restatement may 
never be possible nor satisfactory. The true 
answer then appears to be early uniform 
and for this we 


[The End] 


codification. This we need, 


are ready. 


RECORD 


than two years ago 


In addition, nearly 
$5 billion of group life insurance was 
added during 1956 due to in 
employee-employer groups in- 
sured. 


increases 
already 
This brought total group life 
insurance in force at the start of this 
year to an estimated $119 billion under 
36 million individual certificates. 
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The General Practitioner 


and the Basic Automobile Policy 


By GEORGE HERBERT 


This article, based on an address before 
the Chicago Bar Association, is reprinted 
the October, 1956 Bar 
The author, a member of the 
Massachusetts with the claims 
training division, Lumbermens Mutual 
Casualty Company, Chicago, Illinors 


from Chicago 
Rec¢ ord. 


bar, ts 


7 HE SUBJECT of our analysis may be 
said to be the standard provisions for 
automobile liability policies generally, fot 
many of the 


provisions that we will touch 


automobile liabil 


solely 


upon are found in other 
ity policies 
to the basic 
Specifically, however, we are 
with the fifth 
mobile liability form, which went into effect 
on April 1, 1955. 

Consideration 
parts of the 
changes introduced 


and are not confined 


automobile liability form 
concerned 
auto- 


revision of the basic 


given to the four 
more important 
into the policy 
this revision and the effect of those changes 
will be noted. 


will be 
policy. The 
with 


The standard provisions program dates 
January 1, 1936, when the first 
automobile lia- 
bility policy went into effect. The program 


back to 
standard provisions basic 
was the result of joint committee delibera 
tions of the National Bureau of Casualty 
and Surety Underwriters and the American 
Mutual Alliance, in conjunction with the 
Committee on Automobile Insurance 
of the American Bar Association. The pro- 
gram is carried on today jointly by the 
National Bureau of Casualty Underwriters 
and the Mutual Insurance Rating Bureau 
on behalf of their respective members. 


Law 


The significance of the designation “Stand- 
ard Provisions” is that to the extent that a 
member stock company of the National 
Bureau or a member mutual company of 
the Mutual writes a line of insur- 
ance that comes within the standard provi- 


Bureau 


Basic Automobile Policy 


sions program, the policy is expressed in 
amended 
ed by the 
This general instruction 
is subject to certain exceptions 
form optional 
however, for the purposes of our discussion 


standard language which may not be 
and no part of which may be alte 
member company. 
regarding 


and matters which, 


we need not go into. The important aspect 


of the program is that the language of the 


policy is binding upon the member company. 


1 


[he mandatory aspect of this program 


ias_ been 


1 


sanctioned by 
30-odd 


state legislation 


in some states. The result is uni- 


formity of language in the policy contract 


among those companies participating in the 
program. 
The 


ti 
policy are the Declarations, the 


four parts » a hability insurance 
Insuring 
and the 
Declarations are a series of 
named 


insur- 


Agreements, the Exclusions Con- 
The 


statements of fact 


ditions 
relating to the 


insured and the risk or subject of 


ance. It is in this portion of the contract 


of insurance that we learn the identity of 


the named insured, that individual or entity 
which is the other 


address or its 


contract, 
business location, 


party to the 
his home 
the policy period, the subject of insurance, 
the specific coverages afforded and the limit 
of the company’s liability under the contract 

Immediately preceding the Insuring Agree- 
i policy known 
\greement. 


The significance of this agreement 


ments is a provision of the 
; 


as the Introductory Insuring 


is often 


overlooked. This statement is the corner- 


stone of the policy. It is the provision which 
alone ties the several parts of the contract 
Z is clear that 
is contracting with the party 
insured in the Declarations and 
It recites that the company’s 


together. The opening phrase 
the company 
named as 
no one else. 
consideration of 
the payment of the premium, and that the 
company’s general agreement to i 


agreement to insure is in 


insure is 
subject to the limits of liability, exclusions, 


conditions and other terms of the policy. 
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The Introductory Insuring Agreement ap- 
pears at the beginning of the policy not 
only to make it clear that any single part 
of the contract, such as the Insuring Agree- 
ments, is subject to all of the provisions 
of the policy but also to allow for further 
simplification of language elsewhere in the 
policy. Moreover, it avoids the necessity 
of constant repetition of qualifications and 
allows for the grouping of similar provisions. 


The first insuring agreement is made up 
of one or more coverage agreements. The 
liability coverage agreements set forth the 
company’s undertaking to pay on _ behalf 
of the insured all sums which the insured 
shall become legally obligated to pay as 
damages arising out of a specified hazard. 
The hazard in the basic automobile liability 
form is the ownership, maintenance or use, 
including loading and unloading, of the 
automobile. 


The named insured does not necessarily 
have the protection afforded by all of the 
several coverage insuring agreements, As 
to what coverage the named insured has, 
the answer is found in the coverage block 
of the Declarations. 

The 
defense agreement. 
ment to handle claims against 
and to defend him 
pany also agrees to make certain supple- 
mentary payments which are in addition to 
the limits of liability. 


second insuring agreement is the 
In addition to the agree- 
the insured 


in litigation, the com- 


The third insuring agreement is the defi- 


nition of insured or, as it is sometimes 
called, the omnibus clause. Today, not only 
in the automobile policy but also in all lia- 
bility coverage may be afforded 
for a number of organizations 
in addition to the named insured. The cir- 
cumstances under which and the persons 
to whom the coverage is extended are set 
out in this, insuring agreement. This provi- 
sion is usually limited to the bodily injury 


policies, 
pers ms or 


and property damage liability coverages. 


The individual or organization who quali- 
fies for protection under the policy by 
operation of this insuring agreement is 
referred to as an omnibus or extended cov- 
insured as distinguished from the 
individual or 
Declarations. 


erage 


named insured, who is the 


organization named in the 


“in- 
throughout the 
policy without further amplification. Wherever 
such word appears, the policy language is 
applicable both to the omnibus insured and 
the named insured alike. 


unqualified word 


used 


By defining the 


sured,” the term is 
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Insuring Agreement IV is confined gen- 
erally to defining other important words 
used throughout the policy. 

The last insuring agreement is entitled 
“Policy Period.” It will provide that the 
policy either to accidents, 
taking place during the 
policy period within the specified territory. 


applies losses 


Or occurrences 


In a manner similar to the erection of 
a fence around a piece of property setting 
it off from another parcel of land, exclu- 
sions are placed in the policy to confine 
the area in which the company agrees to 
provide insurance protection. Exclusions 
are certain limitations on the initial grant of 
coverage. Their function is to place certain 
hazards outside the policy for which the 
parties have agreed there is no insurance 
afforded by the policy. 

The Conditions are a number of provi- 
sions relating to the rights and obligations 
of the company and of the insured under 
the contract. They relate, among other 
matters, to the limits of liability, notice of 
accident or occurrence, action against the com- 
pany, subrogation, assignment and cancellation. 

In analyzing the coverage afforded by 
any liability insurance policy, the first step 
logically is to review the Declarations and 
the factual information which describes the 
matters, to the limits of liability, notice of 
risk. Next, the 
studied to see if the 


coverage agreements are 
liability which is 
sought to be imposed upon the party de- 
fendant comes within the agreement to in- 
sure. If the agreement uses words or terms 
which are defined, the policy definitions 
must be taken into account. If the liability 
which is sought to be imposed comes within 
the insurance afforded by the policy, the 
question is does the person or organization 
against whom claim is made qualify as an 
insured? The next question is whether any 
exclusion of the policy is applicable. A 
reading of the Conditions is the final step in 
analyzing coverage. Most of the Conditions 
relate to action which is required of the 
insured. The question here is whether the 
insured has successfully met his obligations 
under the policy. 

With this information as a background, 
your attention is 
policy. In our analysis we 
that 


directed to a 
shall 
which | 


specimen 
follow a 
have just 


pattern similar to 


set out. 


Turning to the declarations, 
item 1 identifies the named insured by dis- 


closing his 


specimen 


residence, his occupation, the 
kind of business in which he is engaged and 


the name and address of his employer. If 
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the automobile is principally garaged in a 
location other than that of the 
sured’s address, such fact is 


named in- 
noted in the 
(That is item 8.) 
intended to suggest a ma- 
jority of the time, and there is no intention 
to make it an exclusive restriction. 


item titled “Exceptions.” 
“Principally” is 


Item 2 sets out the policy period by clearly 
fixing the effective date and expiration date 
during which protection under the policy is 
to be afforded. While the effective hour 
may vary according to the time the policy 
is purchased, under the policy 
ends automatically at “12:01 a.m. Standard 
Time at 


coverage 


the address of the named insured 
as stated herein.” 


Item 3 is the description of the automobile 
and provides for the year, trade name, 
model, body type, truck size or load capa- 
city, and the identification or motor number 
of the automobile. 


Although the policy provisions have been 
broadened through the years to apply to 
automobiles other than the described auto- 
mobile, nontheless the coverage afforded 
by this policy stems from the motor vehicle 
described in the declarations unless other- 
wise provided by endorsement. 


Item 4 establishes the purpose of use to 
which put. As the 
designed for insuring an auto- 

either the truck 
type, provision is made for the insured to 
declare the purpose for which the automobile 
will be used—that is, pleasure and business, 
With 


definitions of 


the automobile will be 
policy is 


mobile of passenger or 


the broad- 
pleasure 


commercial or other use 


ening of the and 
commercial in 
latter, the 
purpose ot use does not have the significance 
it had at time. still 
important because of the variance in the 
application of the coverage to different types 
of automobiles, as we shall see 


business, and 


recent years, 


especially the distinction in the 


one Nevertheless it is 


later. 


Item 5 sets out the coverages which are 
incorporated into the policy. There are 
four casualty: coverages shown. Bodily in- 
jury liability is Coverage A, property dam- 
age liability is Coverage B, Coverage C-1 
is basic medical payments and Coverage C-2 
is extended medical payments. 


In connection with extended medical pay- 
ments, the was first offered by 
way of in January of 1954. 
With this revision, the coverage was incor- 


coverage 
endorsement 


porated into the policy proper as a separate 
coverage requiring a separate premium. On 
May 25, 1955, the basic medical payments 
and the extended medical 


payments were 


Basic Automobile Policy 


combined into coverage for a single 
Therefore, if you were to pick 
up a policy written today, you would not 
find a specific premium charge noted for 
extended medical What you 
would find is the “Ine.” of 
a similar that the cover- 
age is included in the premium charged for 
basic medical payments. 


one 
premium. 


payments. 
abbreviation 


entry indicating 


To guard against misinterpretation as to 
what specific coverages the insured has seen 
fit to buy, there is a recital in item 5 that 
“The insurance afforded is only with re- 
spect to such and so many of the following 
coverages as are indicated by specific pre- 
mium charge or charges. 


Item 6 of the declarations is the owner- 
ship declaration. Because coverage is founded 
on the liability of the insured, it is essential 
from an underwriting standpoint to know 
whether the named as the insured 
is actually the owner of the automobile or 


otherwise. 


person 


Item 7 raises the question whether any 
insurer has canceled similar insurance issued 
to the named insured during the past three 
years. This formerly read one year. 


statement ot 
declarations. 
These exceptions are grouped in a single 
declaration for typing convenience, and in 
the absence of any fill-in in this declaration 


Item 8 calls for a specific 


exceptions to the preceding 


it is assumed that there are no exceptions 


to the general 
declarations. 


statements of any of the 

Turning to 
find the 
damage 
and 


Insuring 
bodily injury 
liability, 
extended 


Agreement I, we 
liability, property 
medical payments 
payments coverage 


basic 
medical 
insuring agreements. 

The policy has separate liability coverage 
agreements for bodily injury and for prop- 
erty damage; but except for the difference 
between “bodily injury” and “property dam- 
age,” the provisions are essentially the same 
in terminology. 


Whereas the coverage insuring agreement 
is read in the light of the introductory 
insuring agreement, the policy provides in 
the case of the bodily injury liability cover- 
age, for example, that the company “Agrees 
with the insured, named in the declarations 
made a part hereof . subject to the limits 
of liability, exclusions, conditions and other 
terms of this policy: To pay on behalf of 
the insured all sums which the insured shall 
become legally obligated to pay as damages 
because of bodily injury, sickness or disease, 
including death at any time resulting there- 
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from, sustained by any person, caused by 
accident and arising out of the ownership, 
maintenance or use, including loading and 
unloading, of the automobile.” 


However, in the case of basic medical 
payments, the agreement to pay is not “on 
behalf of the insured” but is a direct promise 
“To pay all reasonable incurred 
within one year from the date of accident 


for necessary medical, surgical and dental 


expenses 


services, including prosthetic devices, neces- 
sary ambulance, hospital, professional nurs- 
ing and funeral services, to or for each per- 
son who sustains bodily injury, sickness or 
disease, caused by accident while in or upon 
or while entering into or alighting from the 
automobile, provided the automobile is be- 
ing used by the named insured or his spouse 
if a resident of the same household, or with 


the permission of either.” (Italics supplied.) 


In extended medical again 


note a similarity of terms, this time between 


payments we 


extended medical payments and basic medi- 
cal payments. However, unlike basic medi- 
where the company agrees 


for each person, the company 


cal payments 
to pay to or 
here agrees to pay to or for each insured. 

moreover, “while in or upon or while enter- 
ing into or alighting from, or through being 
struck by, an automobile.” Note the difference. 


that 
employs words that are 


It has been said if the coverage in- 


suring agreement 
defined in the policy, the definitions must 
be taken into account. Under bodily injury 
liability 
bility the company agrees to pay on behalf 
of the Who is the 
In Insuring “Definition ot 
“With 


injury 


and under property damage lia 


“insured.” “insured”? 
Agreement III, 
Insured,” the first paragraph provides 
bodily 


liability,’ 


respect to the insurance for 


liability and for property damage 


(no mention is made of basic medical pay 
medical this 


mind) 


or extended 
should be kept in 


word 


ments payments; 
“the unqualified 
first, the 


insured; second, if the named insured is an 


‘insured’ includes,” named 


individual, the unqualified word “insured” 
includes his spouse if a resident of the same 
household; third, the unqualified word “in- 
sured” includes any person while using the 
automobile provided the actual use of the 
automobile is by the named insured or such 
with the 


unqualified word 


spouse or permission of either; 
fourth, the 


cludes any 


“insured” in- 
organization 
responsible for the use of the 
and 


person or legally 
automobile 
again provided the actual use of the 
automobile is by the named insured or such 


spouse or with the permission of either. 
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There are two exceptions to the definition 
of “insured” for purposes of bodily injury 
liability coverage and for property damage 
liability The last sentence in 
paragraph (a) reads: “The insurance with 
respect to any person or organization other 
than the named insured or such spouse” (for 
our purposes those individuals and organiza- 
which within the third and 
fourth groups above) “does not apply: (1) 
to any organization, or to any 
employee thereof, operating an 


coverage. 


tions come 
person or 
agent or 
automobile sales agency, repair shop, serv- 
ice station, storage garage,” etc. The rea- 
son behind the exception is that coverage is 
available to such persons or organizations 
under the automobile garage liability policy. 
The exception, however, is qualified, begin- 
ning “but this provision does not apply to a 
resident of the same household as the named 
insured, to a partnership in which such 
resident or the named insured is a partner, 
or to any partner, agent or employee of such 
partnership.” The qualification 
was into the policy with this 
revision to correct a gap of coverage which 
existed after the 1949 revision of the auto- 
mobile garage liability policy. 


resident or 
introduced 


In addition, “The insurance with respect 
other than 
the named insured or such spouse does not 


to any person or organization 


apply: (2) to any employee with 


to injury to or 


respect 
deat] 
of another employee of the same employer 


sickness, disease or 
injured in the course of such employment in 
an accident arising out of the maintenance 


busine ss ol 


or use of the automobile in the 


such employer 


Suppose the named insured loans _ his 
automobile to a neighbor who is a salesman 
and who in turn uses it that day to make 
Che asked to take 
along with him a fellow employee. There 
and suit is brought by the 
employee against the neighbor and 
insured. The named 


under the 


his calls neighbor is 


is an accident 
fellow 
the named insured 


has coverage policy but the 


neighbor does not because the insurance 
with respect to any person or organization 
than the 


spouse, that is, the neighbor, does not apply 


other named insured or such 
to any employee, here again the neighbor, 
“with respect to injury to or sickness, disease 
or death of another employee of the same 
employer injured in the course of such em- 
ployment in an accident arising out of the 
maintenance or use of the automobile in the 


business of such employer.” 


A major change with the fifth revision of 
the basic auto policy is the introduction of 
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the language 
individual, his spouse if a 
household.” This provision in effect 
elevates the named insured’s spouse to a 
status just short of the named insured. No 
longer need the spouse have the permission 


“if the named insured is an 
f resident of the 
same 


of the named insured to operate the auto- 
mobile. Moreover, she 
permission to use the 


herself can give 
automobile. For 
example, your automobile is parked in the 
driveway of your home. In your absence 
a neighbor next door asks if she 
row the Your 
The neighbor has coverage under the stand- 
ard provisions automobile 
Prior to this revision it 
necessary to show 


may bor- 
automobile. wife says yes. 
liability 
would have been 
that the neighbor had 


your permission, that is the named insured’s 


policy. 


permission, to use the automobile. 


So now we know 


who an “insured” is or 
bodily injury lia- 


bility and property damage liability coverage. 


may be for purposes of 


Under extended medical payments it was 
noted that the 
for each insured. 


the definition of 


company agrees to pay to or 
We have also noted that 
“insured” under III (a) 
only to the bodily injury 
and property damage liability 

We should find a definition of 


to extended 


1s applicable 
liability 
coverages 
“insured” medical 
find it in III (b) 
to the insur- 
medical payments the 
unqualified word ‘insured’ means the named 
insured, if an individual or 
wife who are residents of the 
hold, and, while 
hold as the 


| | 
the rel 


applicable 
and we do 
“With 


extended 


payments, 


where it Says: respect 


ance ror 


husband and 


same house- 


residents of the same house 


named insured, his spouse and 


atives of either; provided, if such 


named insured shall die, this insurance shall 


any person who was an insured at 


of such death.” 


‘Extended medical payments” is a mis- 


nomer in that it is not an extension ot 
The coverage is 
person but to the in- 

, as defined in paragraph (b) of In- 
suring Ag re 


basic 


basic medical payments 


directed not to any 


reement III, in an area where 


medical payments is not applicable. 


In the bodily injury liability and property 


damage liability 


hazard 


insuring agreements, the 


involved is the main- 
W hat 
Is it solely 
the automobile described in the declara- 
The answer is no. In Insuring 
Agreement IV, “Automobile Defined,” para- 
(a) provides “Except with 
to coverage C-2 and where 

contrary, the 


ownership, 
automobile. 
“automobile” 


tenance or use of the 
is meant by the 


tions? 


graph respect 
stated 


‘automobile’ 


except 


to the word 
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(1) Described Automobile 
vehicle or trailer described in this policy. 
In addition, the word “automobile” means 
(2) Trailer—a trailer not described in this 
policy, if designed for use with a private 
passenger automobile, if 


means: the motor 


” 


not being used for 
business purposes with another type auto- 
mobile, and under Coverage C-l, 
under basic medical 
home, store, 
trailer.” our 


that is, 
payments, “if not a 
office, display or passenger 
For might say 
that the “trailer” provision is new. Prior 
to this revision, “trailer” was confined to 
the utility trailer; and if the 


purposes we 


named insured 
desired bodily injury liability and property 
damage liability coverages on, let us say, a 
home trailer, it was necessary that he pur- 
chase that coverage separately. Such cov- 
erage is now provided without charge as 
an integral part of the 
home, office, store, display 


policy as to the 
and passenger 
trailer; however, there is no basic medical 
payments ‘Automo- 
bile” also means a “(3) Temporary Substi- 


coverage applicable. 


tute Automobile—an automobile not owned 
by the named insured or his [ 
resident of the same household, while tem- 
porarily used as 


automobile 


spouse if a 


a substitute for the 
when withdrawn 


described 
from normal 
use because of its breakdown, repair, serv- 


icing, loss or destruction.” 


Suppose tomorrow 
insured l 


named 
into the 
finds that the 
that 
named insured asks a nei 


morning the 
leaves his home, 
described automobile 
automobile won't 
flat tire The 
bor if he 


gets 
and 
start or there is a 
the neighbor's 

mobile to drive to the railroad station 

neighbor’s automobile meets or 
the temporary 


may borrow 


withi 
autom< »bile prov i 


comes 
substitute 
and his 
covered by the 
bodily injury liability and property damage 
liability - 


sion of the named insured’s policy, 
use of the automobile is 
coverages of the poli 

(See Condition 15, 
surance—Coverages A and B.”) 


y an ex- 
“Other In- 


ic 
cess basis. 5 


“Automobile” for purposes of bodily in 
jury liability, property damage liability and 
basic medical payments, also includes “(4) 
Newly Acquired Automobile.” I am not 
going to state the provision. What it says 
is this: The named insured at present owns, 
we will say, a 1953 Mercury and he trades 
it in 1955 Cadillac. The Cadillac is 
referred to as a replacement automobile and 
the coverage of the policy attaches 
matically to the ownership, 
and use of the Cadillac. 


for a 


auto- 


maintenance 


There is no need 
to notify the company of the acquisition of 
the Cadillac for purposes of bodily injury 
liability, property damage liability and basic 
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medical payments coverage. The fact that 
the named insured need no longer notify 
the company within a specified period of 
time of the acquisition of the replacement 
automobile represents still another change 
in this policy over the previous edition. 


On the other hand, if upon acquisition of 
the Cadillac the named insured retains own- 
ership of the Mercury, it is necessary to 
notify the company within 30 days of the 
date of acquisition. The 
ferred to here as an additional automobile. 


Cadillac is re- 


Not only are there two definitions of “in- 
sured,” one for bodily injury and property 
damage liability and the other for extended 
medical payments coverage, but there are 
also two definitions of “automobile.” The 
first definition is with respect to the bodily 
injury liability, property liability 
and basic medical payments coverages. The 
defines “automobile” for purposes 
of extended medical payments. “Under 
coverage C-2, the word ‘automobile’ means 
a land motor vehicle or trailer not operated 
treads, but does not 
Let us just simply note at this 
time that there is a separate definition for 
extended medical payments. 


damage 


second 


on rails or crawler 


mean,” etc. 


Insuring Agreement V, “Use of Other 
Automobiles,” provides “If the named in- 
sured is an individual or husband and wife 
and if during the policy period such named 
insured, or the spouse of such individual if 
a resident of the same household, owns a 
private passenger automobile covered by 
this policy, such insurance as is afforded by 
this policy with respect to said automobile 
applies with respect to any other automo- 
bile.” Earlier we touched upon the example 
where the named insured’s automobile is 
laid up because of a flat tire or 
mechanical and he 
neighbor’s automobile. 


some 
reason borrowed his 
The neighbor’s auto- 
mobile qualified as a temporary substitute 
automobile, but let us that the 
named insured’s automobile is in perfect 
running condition and 
the same otherwise. 


assume 


circumstances are 
The 
then derives insurance protection under the 
by the fact that the 
automobile” within the 
ing of Insuring Agreement V. 


named insured 


policy automobile is 


“any other mean- 
The insur- 
ance afforded by Insuring Agreement V is 


on an excess basis, the reason being that if 


the neighbor has an automobile policy, the 


named insured by operating the neighbor's 
automobile with the neighbor’s permission 
under the 
As such, the neighbor’s 


becomes an omnibus insured 
neighbor’s policy. 


policy provides the named insured with the 
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primary protection. In the event that the 
liability which is sought to be imposed upon 
the named insured exceeds the limits of 
liability of the neighbor’s policy, the named 
insured’s policy then comes in on an excess 


basis. 


In the same manner that we have a defini 
tion of insured for the purposes of bodily 
injury liability and property damage lhia- 
bility, we likewise have a definition of “in- 
sured” for purposes of the insurance afforded 
by Insuring Agreement V. Paragraph (a) 
provides “With respect to the insurance for 
bodily injury liability and for property dam- 
age liability, the unqualified word ‘insured’ 
includes (1) such named insured and spouse, 
and (2) any other organization 
legally responsible for the use by such 
named insured or spouse of an automobile 
not owned or hired by such other person or 
organization. Insuring Agreement III does 
not apply to this insurance.” 


person or 


In the case of the temporary substitute 
automobile, we look to Insuring Agreement 
III (a) to ascertain who qualifies as an 
insured. In our example we determine that 
the insured is the named insured, that is, 
the borrower of the automobile, and also the 
neighbor who is the owner of the auto- 
mobile. As to the neighbor, he qualifies as 
a person or organization legally responsible 
for the use of the automobile. 


If the automobile, however, is “any other 
automobile” within Insuring Agreement V, 
the neighbor does not qualify as an insured 
because V (a) provides “of an automobile 
not owned or hired by such other person or 
organization,” and the automobile 
owned by the neighbor. 


here is 


Clause (b) of Insuring Agreement V pro- 
vides: “Under coverage C-1 this insurance 
applies only if the injury results from the 
operation of such other automobile by such 
named insured or behalf of 
either by a private chauffeur or domestic 
servant of such named insured or 
or from the occupancy of said automobile 
by such named insured or spouse.” Sup- 
that in going home this evening the 
named insured is riding in an automobile 


spc muse or on 


spouse, 


pose 
owned and operated by a friend. There is 
an accident and the named insured sustains 
an injury. His medical expenses total $750. 
The friend has basic medical payments cov- 
erage under his policy with a limit of $500. 
The first $500 of the total $750 medical ex- 
penses is paid to the named insured by his 
friend’s automobile carrier, for under Cov- 
erage C-1 of the friend’s policy the company 


each who 
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sustains bodily injury 
while in or 


caused by accident 
upon or while entering into or 
alighting from the automobile. Therefore, 
the named insured qualifies for basic medi- 
cal payments under the friend’s 
policy. The remaining $250 is paid to the 
named insured by his own insurance carrier. 
Insuring Agreement V, paragraph (b), of 
the named insured’s policy provides that if 
the injury results from his occupancy of the 


coverage 


“other automobile,” in this case the friend’s 
automobile, the named insured derives the 
benefit of medical 


basic payments on an 


excess basis. 


In the same manner that there were cer- 
tain exceptions to the definition of “insured” 
for purposes of bodily injury liability and 
property damage liability coverages in In- 
suring Agreement III, certain 
exceptions to the insurance afforded by In- 
suring Agreement V. 


there are 


“This insuring agree- 
ment does not apply: (1) to any automo- 
bile owned by or furnished for regular use 
to either the named 
ot the same household,” etc 


The pe licy provides ° 


member 
Prior to this 
revision the also ran to hired 
Now the use of hired automobiles is 
covered under this insuring agreement, pro- 
vided that it does not come within the other 
words “furnished for the regular use of.” 


insured or a 


exception 
cars 


Exclusion (a) is known as the public or 
The 
the policy does not apply 
while the automobile (and when we say “the 
automobile,” it includes the described auto- 
mobile, the temporary substitute automobile, 
the newly acquired automobile and also any 
other automobile within the meaning of 
Agreement V) is being used as a 


livery conveyance exclusion. 
tion offered by 


protec- 


Insuring 
public or livery conveyance unless such use 
is specifically declared and described in the 
Coverage C-2 


policy is excepted from the 


exclusion because coverage is applicable 
while the insured is a passenger in a taxi or 


a bus 


contractual exclu- 
be rdily 


damage liability 
that 


Exclusion (b) is the 
The 


and the 


sion wording of the injury 


liability property 


insuring agreements is such without 


more, it would include contractual obliga- 
tions. Since such coverage is not intended, 
it then becomes necessary to remove by 


exclusion any protection for a contractual 


undertaking. 

Exclusion (c) is referred to as the trailer 
Prior to this 
much significance. 


exclusion. revision the ex- 


clusion had However, 


with the enlargement upon the protection 
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afforded to trailers under the definition of 
“automobile,” the exclusionary effect of this 
provision has been narrowed. 


Exclusion (d) provides that under bodily 
injury liability the policy does not apply to 
“bodily. injury to or 
death of any employee of the insured. 
The “arising out of and in the 
course of” is new and replaces the former 
that the 
grant of coverage under this policy is in line 
with the employers’ liability coverage under 
the new 
which 


sickness, disease or 


language 


” 


language “while engaged in” so 


workmen’s compensation policy 


1954. 


Exclusion (e) is referred to as the work- 
men’s 


went into effect October 1, 


obligation exclusion 
and provides that the policy does not apply 
under Coverage A, that is, bodily injury 
liability, to obligation for which the 
insured or any carrier as his insurer may be 
held liable under any compen- 
sation, unemployment compensation or dis- 


compensation 


any 
workmen’s 


ability benefits law, or under any similar law. 


Exclusion (f) is the property damage ex- 
clusion and provides that there is no cov- 
erage under property damage liability of 
injury to or destruction of property owned 
or transported by the insured, or property 
rented to or in charge of the insured “other 
than a residence or private garage injured 
or destroyed by a private passenger auto- 
mobile this 


ception is new with the 


1 


covered by The ex- 


fifth revision. 


policy.” 


Exclusion (g) is confined to basic medical 
payments and deals with bodily injury to or 
sickness, disease or death of an employee of 
the named insured. 


Exclusion (h) applies to basic and ex- 


tended medical payments and denies cov- 
erage of bodily injury to or sickness, 
disease or death of any person who is an 


employee of an automobile sales agency, 


etc., if the accident arises out of the opera- 
tion of the sales agency, etc., and if benefits 


are in whole or in part either payable or 
provided under any work- 
men’s compensation law 
under medical payments any 
who was entitled to workmen’s com- 
pensation benefits did not receive the benefits 
of the medical 


under the policy. 


required to be 
Prior to this re- 
vision, basic 
person 
basic payments coverage 
This has been changed 
so that now, subject only to exclusions (g) 
and (h), an individual injured while riding 
in the automobile, although entitled to work- 
men’s compensation benefits, is also entitled 


to basic medical payments. 


medical 
payments coverage of bodily injury or sick- 


Exclusion (i) denies extended 
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death of an insured 
tained while in or upon or while entering 
into or alighting from an automobile owned 
by any insured. It is referred to as the 
owned car exclusion under extended medi- 
cal payments. 


ness, disease, or sus- 


Exclusion (j) provides that where one is 
entitled to medical payments under 
the policy, one cannot receive in addition 
thereto extended medical payments. The 
reason is that there shall be no overlapping 


basic 


A REPORT TO THE READER 


Each of the com- 
panies he represents has entrusted him with 


undisclosed principals. 


the agency, and must be held to have given 
him authority as such agent to select it as 
the one to bear the risk. Such authority 
springs inevitably from his authority to 
make insurance contracts. The insured can 
not be permitted to suffer because the agent 
fails to disclose at the time of making the 
contract which of several principals he 
binds. Aetna Insurance Company of Hartford, 
Conn. vy. Licking Valley Milling Co., 6 Cir., 
POS; CO) EES | ick 


As a result of 
Superintendent of 


these New York 

Insurance Alfred J. 
Bohlinger announced the need for extreme 
care on the part of agents in binding risks. 
Mr. Bohlinger said: 


cases, 


By purporting to bind a risk the agent 
impliedly warrants that he has the authority 
In addition, the agent must use 
reasonable the insurance 
he has purported to bind. It is axiomatic 
that the agent by committing a breach of 
warranty or 


to do so. 


care in effecting 


failure to use reasonable 
risk of an 


such 


care incurs the action for 


” 


damages. 

He singled out the Dubuque case as 
demonstrating the importance of a meeting 
of the minds upon all the essential provi- 
the contract, listed the 
following essentials: 


sions of and he 
“1. Identification of the property covered. 
“2. The risks to be insured against. 

“3. The amount of insurance; in dollars. 
“4. The term of the policy. 

“5. The rate or the amount of the premium. 


6. The name of the company with which 
the insurance is to be placed.” 

This last essential is particularly impor- 
tant in the opinion of the Superintendent 
since many agents represent several differ- 
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between extended and basic medical 


ments under the same policy. 

Exclusion (k) is the war risk exclusion 
which is new at least to this policy. It ex- 
cludes coverage of injury, sickness, disease 
or death due to war, whether or not de- 
clared, civil war, insurrection, rebellion or 
revolution or to any act or condition inci- 
dent to any of the foregoing with respect to 
expenses under II(b)(3) or under Cover- 


ages C-1 and C-2. [The End] 


pay- 


Continued from page 132 | 


ent companies and failure to notify the 
client as to which company is to take the 
may constitute a fatal defect in 
He further pointed out 
that although binders are recognized by the 
insurance law for not more than 60 days 
and are deemed to include the standard fire 
provisions, such statutory recognition would 
probably not cure the defect of failure to 
agree upon the aforesaid essentials at the 
time of making the binder. 


coverage 
some jurisdictions. 


Superintendent Bohlinger listed the fol- 
lowing five precautions which agents should 
watch when making oral binders: 

“1. The agent should review all his agency 
contracts to make certain of the authority 
to bind his principals. If such authority is 
limited, the binder should be limited accord- 
ingly. Such limitations should be clearly 
conveyed to the insured who should be 
clear as to the commitment being made. 

“2. Agreement on all of the essential 
terms of the policy to be issued, as indi- 
cated above. 

“3. A confirming binder 
be issued and delivered to the insured when- 
ever it appears that there will be a delay 
in the issuance of the policy. 


written should 


“4. Immediately making an oral 
binder the agent should make an appropri- 


ate record preferably on printed consecu- 


upon 


tively numbered forms, which will contain 
all of the essential terms of the contract 
including the exact time of day the binder 
was made. 

“5. Writings should be reported imme- 
diately by the agent if this is his company’s 
practice.” 

In conclusion, it should be obvious that 
the issuance of binders is a serious legal 
responsibility. It should not be viewed 
lightly or casually by agents if costly con- 


[The End] 
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Annan municipal corporation 
!X may legally pay premiums on policies 
covering the liability, if any, of the city for 
injuries or damages resulting from the neg- 
ligent operation of its motor vehicles in 
performing its (1) corporate or ministerial 
and (2) governmental functions.—The City 
of Montgomery, Alabama, desired to obtain 
public liability insurance on all motor ve- 
hicles owned by it which are operated by 
city officials, agents, servants or employees 
More specifically, information was requested 
as to whether payment of premiums will 
be proper expenditures for policies covering 
vehicles operated in the course of so-called 
well as in the 
of so-called corporated or proprietary 


governmental functions as 
course 


runctions 


lhe Attorney General noted that liability 
different 
ractual provisions giving rights and afford 

different 
whether a 


olicies may contain many con- 


1 
I 
+ 


ing protection to one or many 


persons. In order to consider 


city may legally pay premiums on a lia 
bility policy, he said, the nature and extent 
should be stated, as different 
different 
that if a 
loss or lhia- 


of the coverage 
reached as to 
declared 


results might be 


types of policies. He 
liability 
bility which by never 
the insured, the expenditure of public money 
for the premium would not be authorized, 
tor nothing could be received in return for 
the payment. If, however, the insurance 
provides for (1) and 


policy insures only a 


law can occur to 


extended coverage 


contains omnibus clauses; (2) the defense 
of suits at the insurance company’s ex- 
pense, whether groundless or not; and (3) 
suits by the injured against the 
company certain condi- 
consideration. 


persons 
under 
different 
true when the policies 


insurance 
tion, it 
This 


deset ves 


also may be 


Attorneys General 


provide for the payment of medical and 


added. 


liability policy, 


surgical 
The which the City of 
Montgomery sought to procure, would protect 


expense, he 


the city from liability for injuries and 
property damage caused by the negligent 
performance of its corporate or ministerial 
duties and also such liability, if any, as to 
its public or governmental functions. It 
afford those 


operating the motor vehicle under an omnibus 


would further protection to 


or extended clause contained in 
the policy 
defend all 
premiums on bonds to release attachments, 
The policy would also contain an en- 
stating that the defense of im- 

tort liability would not be 
raised to any claim covered by the policy. 
It was the Attorney 
sion that the city may legally 


coverage 
ry} 
| ne 


suits 


would agree to 
pay 


insurer 
against the insured, 
etc. 
dorsement 
munity from 
conclu- 
into 


General’s 
enter 
this liability insurance contract and expend 


its municipal funds for the payment of 
premiums.—O pinion of the Alabama Attorney 


General, January 14, 1957 


Cee domestic or foreign 
A insurance company cannot use invest- 
ments in common or preferred stocks as 
assets for the purpose of complying with 
the Colorado deposit requirements.—The 
Attorney General was asked whether in- 
foreign, 


pre- 


surance -companies, domestic or 


can use investments in common or 
stocks as assets for the purpose ol 


deposit 


ferred 
complying with the requirements 
He answered in the negative. 
1953 Colorado 
vised Statutes declares in part that “deposits 
hereafter made with the 
Insurance shall constitute the admitted assets 
(Italics supplied.) In 
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of Colorado. 
Section 72-2-5 of the Re- 
Commissioner of 


of the companies.” 








determining what are admitted assets the 
Colorado insurance laws relating to invest- 
ments were relied on by the Attorney Gen- 
eral. He noted that Section 72-2-8 provides 
in part as follows: 


“Domestic insurance companies shall keep 
an amount not less than the total of their 
reserves, paid up capital stock and all other 
liabilities, invested in or upon the 
following securities: 


loaned 


“(1) In lawfully issued interest bearing 
bonds including revenue bonds, and deben- 
tures, and other evidences of indebtedness 


“(8) In such other securities and invest- 
ments as may be necessary to comply with 
laws or the departmental rules of other 
states or nations in which the company 
may do business. 

“For the purpose of reinsurance or con- 
domestic insurance 
may invest in, lend upon, or 
acquire stock in any other insurance com- 


solidation a company 


otherwise 


pany authorized to do a similar business; 
provided, that no greater amount shall be 
applied thereto than the company’s surplus 
and capital in excess of the minimum required 
by law. ” (Italics supplied.) 
Although the above provisions refer to 
domestic companies, they have been applied 
The Attorney Gen- 
eral observed that there is no authorization 
for investment in 
stocks stocks of other insurers, 
and then only that part in excess of ad- 


to foreign companies. 
common or preferred 
except in 


It was concluded that 
mon and preferred stocks are not included 
as investments permitted for determining 
admitted stocks 
could not be classed as admitted assets for 


mitted assets. com- 


assets. Therefore, these 
the purpose of meeting the deposit require- 
ments of the state——Opinion of the Colorado 


Attorney General, January 3, 1957. 


M ISSOURI—The right to the proceeds 
of a group policy covering joint share- 
holders in a credit union account is deter- 
mined by the insurance contract, including 
the contract between the insurer and the 
credit union and that between the credit 
union and the shareholders.—The Commis- 
sioner of Finance asked the Attorney Gen- 
eral some questions pertaining to the dis- 
position of life savings insurance, com- 
monly called share insurance, covering joint 
shareholders in a credit union account. The 
questions were (1) whether share insur- 
ance goes to the survivors along with the 
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share account or whether it is subject to 
administration under the Missouri Probate 
Code; and (2) whether a beneficiary can 
be designated by contract between the 
members and the credit union. 


The Attorney General declared that in the 
absence of statutory regulation, which he 
did not find in Missouri, the payment of the 
proceeds of an insurance policy is a matter 
of contract among the parties to the insurance 
contract. 


It was concluded (1) that the right to the 
proceeds of the group policy must be de- 
termined by the insurance contract, in- 
cluding the contract between the insurer 
and the credit union and that between the 
credit union and the shareholders; and (2) 
subject to the terms of the insurance con- 
tract, the shareholder may dispose of the 
proceeds of any such insurance by the 
designation of a beneficiary to receive such 
proceeds upon the shareholder’s death.— 
Opinion of the Missouri Attorney General, 
January 21, 1957. 


EW YORK—Domestic stock insurance 
1 companies are barred by statute from 
granting stock options to their officers and 
employees.—Last year a domestic fire in- 
surance company consulted the New York 
Insurance Department regarding a proposal 
to grant “Restricted Stock Options” to 
certain company officials and key employees. 
The company asked whether*the proposal 
would meet the requirements of Section 
421 of the 1954 Internal Revenue Code. 
The Superintendent of Insurance took the 
position that the granting of stock options 
to employees of an insurance company was 
illegal, and as a consequence the question 
was submitted to the Attorney General. 


Interpreting Section 14 of the New York 


Stock Corporation Law as forbidding a 
“moneyed corporation” from issuing any 
unissued stock to employees of the cor- 


poration, and construing Section 69 as for- 


bidding a “moneyed corporation” from 
issuing options to purchase any authorized 
shares of stock, the Attorney General re- 
jected the arguments which had been ad- 
vanced by the fire company. He said: “The 
essential reason which compels me to deter- 
mine that stock options may not be granted 
in New York to employees of domestic 
fire insurance companies, makes it unneces- 
other arguments 
made which cannot lead to a different hold- 
ing.”—Opinion of the New York Attorney 
General, January 22, 1957. 


sary for me to refer to 
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Settlement Options 


Life Insurance Settlement Options. Harry 
S. Redeker and Charles K. Reid, II. Little, 
Brown and Company, 34 Beacon Street, 


Boston 6, Massachusetts. 1957. 248 pages. $5 


The basic concepts, ideas and practices 
relating to the 
options in life programing are 
brought together in this text. The authors 
indicate that the demand for income settle- 


proper use of settlement 


insurance 


ment options, especially installment options, 
arose primarily out of the needs for safety 
and for income to the beyond 
that which provided by interest 
or dividends alone. Settlement options pro- 
vide unconditional Both prin- 
cipal and interest are guaranteed and backed 
by the insurance company’s entire assets. 
Where a life contingency is involved, there 


beneficiary 
could be 


guarantees. 


is also a guarantee as to the mortality table 
used. These guarantees permit long-range 
planning with absolute certainty. 

The which options 
appear in policies varies with the companies. 


order in settlement 
Moreover, each insurer has adopted rules 
governing the use of its The 
authors note that most ordinary life policies 
provide for settlement one of the 
following alternatives: (1) cash or lump 
sum, (2) interest option, (3) fixed period 
option, (4) option and (5) 
life income options. However, other options 


opti ns, 


under 


fixed amount 
are often provided or may be secured upon 
request. Some or all of the options may be 
available for other types of policies, such 
as group insurance and certain annuity 
contracts. 

The lump sum option, strictly 
speaking, is not an option in most cases 


because life policies usually 


cash or 


specify lump 
sum payment in the absence of some other 
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request by the 
regarded, the authors state, as an option 


policyholder. It may be 


“selected” by default—operative only be- 


cause some other arrangement was not 


made. 


In the interest option the proceeds remain 
with the insurer and only the interest earned 
thereon is paid to the beneficiary. There 
are legal limits on the length of time that 
the principal may be kept intact. Further 
limits are frequently imposed by company 
practice, such as. the lifetime of the first 
beneficiary or 30 years, whichever is the 
longer. 


The fixed option, like the fixed 
amount option, is based on the idea of 
liquidating principal and interest in an 
orderly fashion over a period of years with- 


period 


out reference to a life contingency. It is 
used when it is desired to pay proceeds 
in equal installments over a definite period 
of time. The guaranteed interest factor is 
calculated in advance. In the fixed amount 
option the amount of income is the con- 
trolling factor than the period of 
time over which the proceeds and interest 
are to be liquidated. The guaranteed inter- 


rather 


est factor 1s usually the same, in a given 
policy, as for the fixed period option. 


called 
continuous installment options, are peculiar 
to life companies. 


Life income options, sometimes 
These options provide 
for orderly liquidation of the capital sum 
with interest and 
contingency. 
regular payments over a person’s 
entire lifetime, the span of which is not 
capable of being foretold. It is the only 
that an individual can be sure that 
he will not live than his funds 
will last. 


reference to a life 
liquidate an estate by 
spread 


with 
They 


way 


longer 
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The authors define life insurance pro- 
graming and delineate the essential steps 
in this background 
for mastering the proper use of settlement 


process as necessary 
options, the basic tools of programing, The 
pros and cons of using settlement options 
or life insurance trusts are discussed. Tax 
considerations are presented in detail and 
time-saving procedures for requesting and 
executing income settlement agreements are 
outlined. The importance of maintaining 
flexibility and of regularly reviewing pro- 
grams is stressed. 


The principles discussed in the book are 
illustrated when the authors trace a typical 
family situation from the initial fact-finding 
interview to the point where the program 
and all service work are completed. 


New Developments in Insurance 


: .s and Problems in the Distribution of 
Property-Liability Insurance. John S. Bickley. 
The Business Research, College 
of Commerce and Administration, The Ohio 
State University, Columbus, Ohio. 1956. 
71 pages. $2. 


Bureau of 


Sweeping changes are taking place in the 
marketing of property-liability 
Each companies are announcing 
their methods of 
Agents’ commission scales are 


insurance. 
month 
modifications in 
distribution. 


major 


being altered; home offices are establishing 
closer contact with the public through ex- 
panded advertising and public relations 
efforts; attempts are made 
to establish department stores as channels 
for selling; 


serious being 
vending machines are being 
considered for further use; and improve- 
ments are being effected in the design and 
content of the insurance contract issued to 
the public. 


This monograph discloses many of these 
developments which have been appearing. 
The material for the study was ob- 
tained through a series of lengthy inter- 
views with the many of the 
companies experimenting with new market- 
ing theories and principles. The author 
analyzes each of ideas in terms of 
its suitability for the selling of insurance. 
He indicates what success has been achieved 
in the application of each theory and then 
offers his views as to its long-term prospect 
for usefulness in the insurance field. Ar- 
resting subjects include competitive market- 
ing, the changing patterns of insurance 
distribution, the agent’s position in the 
marketing organizations, and organization 
and administration for competition. 


174 


raw 


officers of 


these 


ARTICLES 


Articles of interest 
legal publications 


in other 


Injunction of Atomic Reactor Construc- 
tion . . . The author notes that although 
everyone wants lower utility rates, a cau- 
tious few would forego them in order to 
avoid the risk presented by an atomic re- 
actor. This group would grow if there 
should be an atomic reactor accident, minor 
or major. The people’s immediate concern 
would not be recovery of damages but 
would be preclusion of the risk itself. 

The author concludes 
common law of nuisance 
doctrine of “abnormal 
ardous activities,” a 


that under the 
and the related 
uses” or “ultrahaz- 
court could in 
some instances enjoin the construction of 
an atomic This could be done, 
however, only after balancing the hazards 
involved against a reactor’s social utility. 


state 


reactor. 


The fact that a license has been given by 
the Atomic Energy Commission would not 
be conclusive on the question of public 
nuisance. State legislative or administrative 
authorization clearly approving the location 
would be determinative. However, such au- 
thorization might not be construed broadly 
enough to cover a public nuisance. Neither 
state nor federal licenses would be conclu- 
sive as to private nuisance. — Freedman, 
“Nuisance, Ultrahazardous Activities, and 
the Atomic Reactor,” Temple Law Quarterly, 
Winter, 1957. 

Restoration and the Avoidance of Tort 
Releases ... A 
action for a tort discharges that cause of 


release of a cause of 
action unless the release was procured by 
fraud, mistake, duress or while the releasor 
was incompetent. The author notes that it 
would appear that most courts have de- 
clared, or have assumed, that restoration, a 
tender of restoration or an offer to tender 
restoration of the consideration received 
for a release is a condition precedent to 
avoiding the release and bringing an action 
on the original tort. However, in applying 
the rule the courts have found many excep- 
tions. The author suggests that several ele- 
ments should be considered in determining 
the advisability of requiring restoration, 
among which are the amount of considera- 
tion that has been paid and the financial 
ability to repay—Immel, “The Require- 
ment of Restoration in the Avoidance of 
Releases of Tort Claims,” Notre Dame Lawyer, 
August, 1956. 
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Court Decides When Insurer 
Can Stop Writing New Coverage 


The United States Supreme Court has 
refused to review Aetna Life Insurance Com- 
pany v. Texas Gulf Sulphur Company (Docket 
No. 670, noted in last month’s issue), which 
involved a group that 
the em- 
ployee who applied for insurance. 


annuity contract 


obligated insurer to cover every 

However, 
the contract did not stipulate when the in- 
surer could discontinue writing cover- 
Since the that 


the insurer could increase premium rates at 


new 


age. contract provided 
the end of three specified ten-year periods, the 


Fifth Circuit ruled that the end of the last 


ten-year period was the earliest date on 
which the insurer could terminate its ob- 
ligation. (235 F. (2d) 791 (1956).) The 


chief justice dissented because he thought 
that should 
writing 


the insurer be allowed to stop 


end of any of 


high 


coverage at the 
The 
the decision means that the 
the Fifth 


new 
the ten-year periods. court’s re- 
fusal to review 
majority opinion of Circuit re 
mains in effect. 

In an earlier case, Freeport Sulphur Com- 
pany v. Aetna Life Insurance Company, 1 LiF 


Cases (2d) 404, 206 F. (2d) 5 (1953), the 


insurer reserved the right to increase 
premium rates every five years. The Fifth 
Circuit held that the new coverage could be 
refused at the end of the last five-year 


period stated in the contract. 


New York Receives Report 
on Consumer Credit Transactions 


\ report on Insurance Charges in Con- 
Credit Transactions was recently 
submitted to Leffert Holz, New York Su- 
perintendent of Insurance, by F. 


Downey, administrative assistant to 


sumer 


Roger 
the 


The Coverage 


ee 


Superintendent. The report reflects the 
viewpoints and suggestions of Mr. Downey 


and his staff, and does not necessarily re- 


flect the official views of the New York 
Insurance Department. It follows in full 
text: 


Purpose and Scope of Study 
At the direction of the 
a survey is 


Superintendent, 
being conducted of insurance 


charges made in connection with consumer 


and installment loan credit transactions in 
the State of New York. Since the study 
is continuing, this should be considered 


an interim report. 


Rapid growth almost inevitably gives 
rise to problems, and in this regard, con- 
sumer and installment loan credit insurance 
1as not been an exception. Since the State 
of New York has effective small loans regu- 
ation, insurance problems in this area have 
there- 


insurance 


been relatively minor. This survey 
the 
transactions. 
this 


are 


fore focused its attention on 
consumer credit 
Che problems are briefly outlined in 
and 
yresented for consideration 


yhases of 


report where possible, remedies 
fills a definite need 
lender and the borrower. It 
lender by indemnifying 
that might result from 

It protects the 
rower’s survivors by relieving them from 
liability and harassment. f 


Credit life insurance 
for both the 
the 





him 
the 
bor- 


protects 
for 


losses 


any 
death of a borrower. 
This form of in- 
the 
past few years, a consequence of the rapid 
installment Other forms 
of insurance are also playing a 


surance has grown tremendously in 


increase in sales. 
significant 


role in consumer credit transactions. 


Thus far, conferences have been held with 


the three leading finance companies, the 
insurance companies writing the greatest 
volume of consumer and installment loan 
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PERSONS AND EVENTS 
| An 


ence 


International Insurance Confer- 
will be held May 21-22 at the 
University of Pennsylvania. The theme 
of the conference will be the role of 
private enterprise in insuring life and 
property values throughout the world. 
The conference is under the sponsorship 
of the university’s Wharton School of 
Finance and Commerce. Representatives 
of over 50 nations are expected to attend. 
The opening session will deal with trans- 
acting insurance within and beyond na- 
tional boundaries. 


Leading life insurance and 
managers in the American hemisphere, 
as well as executives of life insurance 
trade associations in North America, are 
expected to attend the first Inter- 
American Conference of Life Under- 
writers in Puerto Rico starting May 13. 


agents 


credit insurance; rating organizations, and 
agents prominent in the auto collision busi- 
Field investigations have also been 
made to ascertain insurance company and 
finance company practices. Two field sur- 
veys were conducted, one of auto dealers 
and the other of recent automobile purchas- 

[ the ma- 
terial presented has been developed. 


ness. 


ers. It is from these sources that 


The problem areas covered in this report 
are arranged in the 
Automobile collision, the “package,” indi- 
vidual credit life, group credit life and 
disclosure. While these problems will be 
considered separately, it should be under- 


following sequence: 


stood that they are for the most part inter- 
related, and solutions of one 
problem must be considered in the light of 
what effect they would have on the others. 


prospective 


Automobile Collision Insurance 


In the State of New York, collision poli- 
cies On private passenger autos have been 
classified since 1950 according to business 
or non-business use and the presence or 
absence of operators under twenty-five years 
of age. Premium differences between these 


classes are substantial. For the purposes 


of illustration, where the current premium 
for a class one (operator over twenty-five) 
policy, is $100.00, the comparable premium 


three (business use) would be 
$125.00, and for class two (under twenty- 
five), $144.00. 

The Department found in 1955 that a 
number of insurance companies specializing 
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for class 


The Puerto Rico Association of Life 
Underwriters, which is sponsoring this 
conference, anticipates a possible forma- 
tion of a new American hemispheric 
group to be known as the Inter-American 
Association of Life Underwriters. 

Chester T. Wardwell was elected presi- 
dent of the Life Underwriter Training 
Council at the ninth annual meeting of 
its board of trustees. Richard N. Lewis 
succeeds him as vice president. 

The new manager of the Workmen's 
Compensation and Occupational Diseases 
Rating Bureau of Indiana is W. L. 
Clark. He succeeds Cecil F. Shewmaker, 
who resigned. 

The National Association of Independ- 
ent Insurers will hold its next workshop 
meeting April 3 and 4 at the Mark 
Hopkins Hotel, San Francisco, California. 


had mis- 
percentage of assureds 
and that, as a consequence, substantial 
overcharges had resulted. The Department 
immediately took corrective action and in- 
structed all companies engaged in this type 
of business to obtain necessary rating data 
from all insureds. Thereafter, the Depart- 
ment instructed the N, A. U. A. (National 
Automobile Underwriters Association) to 
change its manual procedure to the effect 
that rating data be furnished to the insur- 
ance companies in each case. The N, A. U. A. 
complied with the Department’s request 
and this procedure is now incorporated in 
the manual. The Department is currently 
engaged in testing the effectiveness of this 
procedure by visitations of company offices. 
The Department intends to request the 
N. A. U. A. to furnish a statistical analysis 
of all classes of automobile collision insur- 
ance by companies for a period of six 
months to evaluate the effectiveness of this 
program, 


in automobile finance accounts 


classified a_ high 


In addition, the Department immediately 
instructed all companies engaged in this 
class of business to institute a program for 
refunds, warranted, in accordance 
with the resolution adopted at the Decem- 
ber, 1955 meeting of the N. A. I. C. This 
program is now in progress and to date 
$1,013,926 has been returned to the policy- 
holders in the State of New York. 


When the current survey began, the re- 
fund programs of the specialty companies 
were in progress. Since it was possible that 
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misclassification was also taking place in 
companies other than those specializing in 
finance business, a spot check was made of 


Here, 


serious mis- 


the files of a multiple line company. 
found that 
classification resulting in a disproportionate 


too, we there was 


assignment to class two risks, the highest 
rated class. 


As a result, the Department in July of 
1956 directed the 425 companies authorized 
to write automobile i 
this State to submit 
their collision 


collision insurance in 
complete reports on 
business in connection with 
automobile reports 
further widespread 
misclassification and the companies involved 
were directed to initiate refund 
The Department is presently engaged in 
auditing refund 


financed sales. These 


revealed evidence of 


programs. 


companies’ 
that 
out in a satisfactory manner. 


programs, to 
make certain they are being carried 

Since a major portion of collision policies 
on financed automobiles are written for a 
period of more than one year, it is evident 
that assureds at ages 23 or 24 who purchase 
term policies will reach their 
25th birthday during the term of the policy 
Yet, the Department investigation revealed 
that two being 
for the entire policy period. In no instance 
i the files of the com- 
panies surveyed, was there found a change 
of policy and refund of the 
premium differential without a specific re- 


these long 


class rates were charged 


in an examination of 
classification 


quest from the insured. 


held with N. A. U. A 
and this practice was called to its attention. 
The 


adoption ol 


\ conference was 
agreed to consider the 
a manual change to rectify this 
inequity. We understand that it is receiv- 
ing the attention of the committee concerned. 


Association 


Package Plan 

The package plan, sold in connection with 
financed automobiles, has had a remarkable 
growth in recent 
cluded in 


The coverages in- 
life, 


years 


this plan are group credit 


limited accident and health, a bail bond, a 
travel emergency certificate and in some 
instances towing and labor. These cover- 


ages are sold in a single unit or “package” 
and the borrower is charged either one dol- 
lar per annum for each $100 being financed, 
or $18.00 a regardless of the amount 
The purchaser is not in- 


formed of the total cost of the package nor 


Vear 
being financed. 
is the premium for each type of insurance 
indicated on the conditional sales contract. 
In most instances, the borrower is not even 
aware that he is purchasing these optional 


coverages. (See disclosure.) 


The Coverage 


The following example illustrates the 
plan for $2,500 to be financed over a two- 


year period. 


Total cost of 
per annum 


the borrower at 1% 
50.00 


sf 


Premiums paid by the financing 


institution: 
Credit life insurance for two years 
($.50 per $100 of 
be financed) 


amount to 
$25.00 


Limited accident policy 3.28 


Bail bond certificate 40 


$28.68 


21.32 


Total Insurance Premiums 
Travel emergency certificate 
$50.00 


Borrower 


Total Charge to 


As indicated above the 
miums account for 57% of the 


while 43% 


service—the travel emergency certificate. It 


insurance pre- 
total charge, 
is absorbed by a non-insurance 
should also be noted that the net insurance 
cost to the finance institution for the group 
credit life 


considerably less than the $25 


coverage is in most instances 
indicated 
subsequent experience 


because o! rate 


refunds. 
Following is a brief consideration of the 


various elements of the package plan: 


Limited accident and health policy.—The 
limited accident health 
individual policy for some 


and coverage is an 
forms of travel 
hree schedules 
of benefits are provided with maximums of 
$10,000, $2,000, and $1,000. The schedule 
with the $10,000 maximum is limited to 
accidents incurred by fare-paying 


and pedestrian accidents. 


passen- 


gers on railroads, ferry boats, steamships 
or electric railways. The schedule with the 
$1,000 maximum is applicable to the most 
common types of travel accidents incurred 


in automobiles or as a pedestrian. 

\ valid claim in this contract is limited 
to the actual loss of life or limb or eyesight 
within 30 days of accident. Broken bones, 
even complete 
| 


uniess 


sprains or paralysis are not 


compensated for accompanied by 
amputation. Some policies provide limited 
hospitalization benefits. If such a policy 
were separated from the package or offered 
on the open market it would be unattractive 
restrictions con- 
health 


generally limited period of 


to the insuring public. The 
this limited 
and the 


tained in accident and 
policy 


exposure involved in a credit transaction 
raise serious doubts as to the appropriate- 
this 


sumer credit field. 


ness of type of coverage in the con- 


177 











The insurance companies issuing this 
policy were questioned at an informal hear- 
ing conducted by the Department on July 
24, 1956. While it was claimed that theo- 
retically this policy could be sold apart 
from the package, no company spokesman 
could recall any such independent sale. The 
conclusion seems evident that the inclusion 
of this limited accident and health policy, 
with a premium of $3.28 for two years is 
merely a method of “dressing up the 
package.” 

Section 193 prohibits the sale of life or 
accident and health insurance in combina- 
tion with the purchase by the public of any 
goods, securities, commodities or services. 
It excepts only group credit life insurance 


from this prohibition. Since this limited 
accident and health policy is now being 
sold in combination with car purchases, 


it was apparent that there may have been 
a violation of the insurance law. 

An opinion was requested of the Depart- 
ment’s Chief Counsel and the reply, in part, 
follows: 

“Tt can also be reasoned that the insur- 
ance is sold in combination with the pur- 
chase of the commodity, for the reason that 
purchaser could not buy the insurance from 
the seller without purchasing the com- 
modity. While a combination sale has been 
likened to a tie-in-sale, and the facts of this 
case fall somewhat short of the customary 
conditions of a tie-in-sale in that the pur- 
chaser of an automobile for example, may 
not be required, as a condition to the pur- 
chase to buy the insurance, it does not 
follow that the Legislature, by the use of 
intended it to be 
limited to a transaction that has all of the 
elements of a tie-in-sale. 


the word ‘combination’, 
It is my construc- 
tion of the expression ‘in combination with’ 
that it is sufficient if the sale of the insur- 
ance, the sale of the commodity and the 
retail installment 
rable transaction negotiated by the dealer. 
Inasmuch as the purchaser must buy the 


contract are an insepa- 


commodity in order to obtain the insurance, 
it clearly that 
combination. 


follows they are sold in 

“ik woe a MO OE te that the 
sale of individual credit life insurance poli- 
cies, individual credit accident and health 
insurance policies and limited accident poli- 
cies in the manner described above, violates 
Section 193(3).” 

The necessary steps to enforce compli- 
ance with counsel’s opinion are now being 
taken by the Department. 
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opinion 


Bail bond certificate.—Bail bond coverage 
was included in all of the package plans 
examined during the course of the survey. 
This coverage is a certificate which au- 
thorizes the agent of the named insurer to 
execute a bail bond on request, in an amount 
not exceeding $5,000 at no cost to the 
customer. 


The present automobile liability forms in 
general use in this state (the Basic Auto 
Liability Form—Fifth Revision, the Family 
Automobile Form, and the various forms 
of the independent insurers) all provide, 
free of additional cost for attachment, ap- 
peal and bail bonds up to a premium value 
of $100. This limit of $100 can purchase a 
$5,000 bail bond since the premium for 
these bonds is $20 per thousand. As com- 
pulsory auto liability insurance has recently 
been put into effect in this state a gratis 
$5,000 bail bond is universally included. 
This certificate contained in the package 
policy merely represents a generally un- 
necessary coverage. 

The restricted utilization of the bail bond 
certificates contained in package policies 
may be gauged by the premium charged 
to banks and finance companies—20 cents 
per year per certificate. The most promi- 
nent item on the various forms of certificates 
is the amount—$5,000—which is sometimes 
shown in numbers an inch high. As in other 
parts of the package policy, it can only be 
concluded that the purpose of including 
unnecessary coverages is to “dress up the 
package” and give the impression that im- 
portant benefits are being provided. The 
fact that even prior to enactment of com- 
pulsory automobile liability policy insurance 
legislation, most drivers in this state had 
liability policies with bail bond protection 
seems to warrant this conclusion. 

A conference was held with the Surety 
Association of America, the rating organi- 
zation for this coverage, and this practice 
was called to its attention. It was recom- 
mended that the rating bureau consider 
remedial action for this apparent duplication. 


Travel emergency certificate—The travel 
emergency certificate is essentially a credit 
service. It enables the borrower to obtain 
funds in the 
repair. 


event of an emergency car 


The money borrowed is added to 
the indebtedness and, in some plans, even 
the cost of telegrams or phone calls con- 
firming credit status is included. 

The financing institution receives income 
from this credit procedure in two ways; 
through the increased amount of the loan 
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outstanding and by means of the substantial 
amounts charged for this service. In a 
leading finance company, charging one per- 
cent per year of the amount to be financed 
for its package policy, approximately one- 
half of the total income from the sale of 
the package plan was allocated to credit 
emergency service, 

It is fairly evident that the major “raison 
d’etre” for the package plan is the profit 
inherent in the travel emergency certificate. 


Towing and labor costs.—This coverage, 
which is provided in some package plans, 
is also provided, on an optional basis, in 
both the Auto Physical Damage and the 
new Family Automobile policies, at a pre- 
mium of $1 per annum. Since the towing 
and labor endorsement is available in these 
contracts, there is no compelling justifica- 
tion for its inclusion in the package plan. 


Group credit life——Group credit life in- 
surance pays the outstanding indebtedness 


in the event of the borrower’s death and 
is the most important coverage in the 
package. The advantages and problem 


areas of this class of coverage will be com- 
mented upon in a later section of this report. 


Conclusion.—Even this brief analysis 
would indicate that the device of packaging 
insurance and a non-insurance item has 
been the vehicle for considerable profit to 
financing institutions. The insurance cov- 
erages included in these packages account 
for only about one-half of the total cost of 
Of the four 
insurance coverages provided in the pack- 
bail bond certificate duplicates 
provided elsewhere, the towing 
and endorsement is available on an 
optional auto physical damage 
policies, and the limited accident and health 
policy when sold as part of an automobile 
sales transaction is a violation of the New 
York Insurance Law. 


the package to the borrower. 


age, the 
coverage 
labor 
basis in 


The remaining insurance element is group 
credit life. One of the largest finance com- 
panies in the field does not sell the package 
but offers its group credit life 
insurance at an identifiable charge that has 
been steadily decreasing. The cost to its 
customers at present is 29¢ per $100 per 
year of 


borrowers 


initial indebtedness. 
of illustration on a 


For purposes 
$2,500 balance and a 
2-year contract, the cost of group credit 
life insurance in this company amounts to 
$14.50. By way of comparison, the pack- 
age plan of a major competitor is sold at 
$50. The group credit life insurance of both 
these finance companies is carried by the 


The Coverage 


same insurer and the ultimate cost to the 
finance companies is substantially the same. 
Thus, for the difference charged, viz., $35.50, 
the purchaser of the package plan receives a 
credit certificate and additional insurance cov- 
erages, the premium for which ts $3.68. The 
foregoing facts compel the conclusion that 
the packaging of a group of insurance cov- 
erages with a credit service brings about 
a result that is not in the public interest. 


Individual Credit Life Insurance 


Individual credit life insurance is sold in 
two forms, level and decreasing term. In 
level term insurance, the principal sum re- 
mains the during the entire policy 
period. In decreasing term policies, the sum 


same 


is reduced periodically as the obligation is 
repaid. The usual rate for the level type is 
$2 per $100 of initial indebtedness per year, 
while for decreasing term it is $1 per $100. 
On the other hand, the customary rate for 
group credit life insurance is 50¢ or less. 


The Department has, for some time, been 
concerned about the wide difference between 
individual and group rates and in 1954 ad- 
vised the companies that individual level- 
term filings would not be accepted at a rate 
exceeding $1.50. This reduction 
regarded as only a temporary measure until 
such time as the entire problem of credit 
life insurance could be 


rate was 


rey iew ed. 


It should be recognized that level-term 
insurance covering the total amount of the 
loan is not with the nature of 
credit life Credit life insurance 
should only be concerned with providing 
for payment to the lender of the portion of 
the debt outstanding at the time of death. 
When insurance also covers the amount re- 
paid and provides that amount to the debtor’s 
cannot be regarded as credit 


consistent 
insurance. 


survivors, it 
insurance. 

The Department recently completed a 
tabulation of credit life insurance written in 
1955 by companies authorized in New York 
State. This information was obtained for 
the first time as a supplement to the 1955 
annual statement, and included the nation- 
wide experience of these companies. 


A summarization of the individual credit 
life insurance reported is provided . . . [at 
the top of the following page.] 


This summary indicates that the commis- 
sion component of 48.5 percent accounts for 
the largest share of the premium dollar. In 
group credit life insurance, reported in the 
same supplementary schedule, commissions 
accounted for only 8 percent. 
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Individual Credit Life Insurance, 1955 


Percent 
100.00 


25.7 


Amount 
$ 12,469,943 
3,199,713 
6,628 0.1 
6,042,396 48.5 


Premiums 

Li ysses 

Loss Expense 
Commissions 





General Insurance Ex- 

pense 2,660,050 21.2 
Taxes, Licenses & Fees 429.639 3.4 
Reserve Increase 1,044,416 8.4 
Miscellaneous 3,849 0 
Net Gain 1,179,782 9.5 


In straight life insurance, a considerable 
selling expense is involved since potential 
buyers must be located and sold this type 
of insurance. These conditions-are not char- 
acteristic of credit life insurance since it is 
sold simultaneously with a credit transac- 
tion. Thus, in both the individual and group 
credit fields, the borrowers are in an inferior 
bargaining position, constituting in a sense, 
a “captive” market. The greater sales “effort” 
involved individual credit 
ance as compared with group credit insur- 


in selling insur- 
ance is hardly discernible and certainly does 
not justify the marked disparity in commis- 
sion rates between the two types of coverage. 

In the opinion of the Department’s Chief 
Counsel, already referred to, the sale of indi- 
vidual credit life insurance in 
with a financed transaction is in violation of 
Section 193 of the New York Insurance 
Most financing institutions process a 
sufficient number of loans to qualify as master 
policyholders under Section 204(1) (C). How- 
ever, to permit the financial with 
even the smallest volume to be eligible for 


connection 
Law. 


agency 


group credit life coverage, consideration might 
be given to decreasing the present minimum 
requirement from 100 new entrants annually. 


Group Credit Life Insurance 


Group credit life insurance has been sold 
for approximately 40 years, but its period 
of most rapid growth has been in the post- 
war years, concurrent with the vast increase 
in consumer credit, particularly installment 
Fifteen billion dollars of credit life 
insurance are in force today with approxi- 
mately four-fifths by group con- 
tracts and the remainder by individual policies. 


sales. 
Cc »vered 


The problem areas center around exces- 
sive profits made by the financing institu- 
tions and agents. Although these problems 
do not seem to be as serious in group credit 
life insurance as in other forms of consumer 
credit and small loan insurance 
widespread, it devolves upon regulatory au- 


nor as 
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thorities to make certain that the insurance 
purchaser receives maximum protection at 


the lowest possible cost consistent with 
sound underwriting practices. 

\ summary of the nationwide 1955 ex- 
perience for insurers authorized to write 


group credit life in this State as submitted 
to the Department, indicates the following: 


Amount Percent 


Premiums $53,011,460 100.0 
Losses 29,046,619 54.8 
Loss Expense 152,597 0.3 
Commissions 4,259,341 8.0 
General Expense 2,984,298 5.6 


Taxes 


1,451,743 2.8 
3,459,449 6.5 

75,776 0.1 
10,304,771 19.5 


1,276,866 2.4 


and Fees 
Increase 
Miscellaneous 

Dividend and Rate Credits 
Net Gain 


Reserv e 


Thus, the aggregate commission, country- 
wide, was 8.0 percent in 1955. Moreover, 
in most companies, commission scales for 
group life computed on a 
decremental manner as 
commissions for other forms of group life 
insurance. 


insurance are 


scale in the same 


However, during the course of this sur- 
noted 
were far in excess of the average and did 
not conform to the sound principle of the 
decremental scale. 


vey, a case was where commissions 


The organization involved, 
including a group of insurance agents, had 
a verbal commission agreement with an 
insurer that provided for the insurer a re- 
tention of 20 percent and which was later 
reduced to 12 percent. The producers re- 
ceived the remainder of the premium dollar 
after payment of claims. This retrospective 
commission arrangement yielded to the pro- 
ducers 49 percent of every premium dollar 
earned. The cumulative premiums produced 
by this organization totaled over a million 
dollars in a period of less than two and a 
half years. The high commission rate was 
made possible by the favorable experience 
on the risks, which showed a 33.8 percent 
loss ratio, and by the fact that no experience 
rating refunds were paid to policyholders. 
Such contingent commission arrangements 
for group credit life insurance prevent the 
return of dividends and rate credits to the 
groups favorable experience made 
these credits possible. Consideration should 


whose 


be given to prohibiting this type of com- 
mission arrangement, by enabling legisla- 
tion empowering the Department to act. 


Experience dividends and rate credits.— 
Profits by financing institutions on group 


credit life policies generally flow from their 
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retention of dividends or experience rate 
credits. These credits result from rates 
which prove to be excessive, favorable loss 
experience and the failure to provide re 


funds upon prepayment and cancellation by 
the borrower. 


When the borrowers have paid an identifi- 
able charge for group credit life coverage, 
in the interest of equity, they should be en- 
titled to the money refunded. Certainly, it 
is difficult to justify the right of a financial 
institution, which from 


interest on credit extended, to profit from 


derives its income 
the insurance transaction. This principle is 
clearly enunciated in our laws controlling 
small loans and is also consistent with Sec- 
216(2) of the New York Insurance 
prohibits any employer from 


tion 
Law which 
making a profit on the group life insurance 
policy covering his employees. It is recog- 
nized that the cost of refunding relatively 
small amounts to the large number of cur- 
generated the 
However, 


rent borrowers who good 
experience would be impractical. 
the use of these experience refunds in re- 
ducing the rates charged to successive bor- 
rowers would simplify the accounting problem 
solution. In dis- 


and practical 


cussions with insurers in the group life field, 


presents a 


the point was made that the insurance com- 
pany does not wish to be placed in the role 
of policing the master policyholder’s rela- 
tion with its Nevertheless, the 
nature of the group insurance contract has 
created this problem and it devolves upon 
the insurer to help solve it. 


customers. 


Regulation 27 of the Insurance Depart 


ment which refers to insurance covering 


borrowers or purchasers of personal prop- 
erty, could be revised to include a provision 
that 
for experience credits or dividends and un 


holder 


the policy must specify 


for all group policies which provide 


der which the certificate pays an 
identifiable charge, 
that such refunds be returned to successive 
borrowers. This pre cedure would be justi 
fied on the grounds that the financing insti 
tution gains both financial and public relations 
advantages from the sale of these policies. 
The 


the event of death, becomes automatic when 


collection of outstanding balances, in 


such balances are insured and the cost of 
attempting such collections from the survivors 
is eliminated. 

An alternative approach would be to re- 
quire the return of experience credits and 
dividends to the borrowers after the allow- 
ance of reasonable and necessary expenses 
to the lender. Under such a plan, the ex- 
penses allowed to financing institutions would 


The Coverage 
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also require scrutiny since the retention of 
unreasonable amounts by a master policy- 
holder would vitiate the objective. Clerical, 
printing and other expenses that are clearly 
and directly concerned with the processing 
of the insurance transactions could be allowed. 
However, the difficulties of policing the allo- 
cation of allowable insurance expenses of a 
policyholder are recognized. One method of 
obtaining this objective could be to set up 
a schedule of permissible expense refunds 
somewhat analogous to the decremental com- 
mission 
The insurance company 
two refunds, one for the 
lender and the other to be applied for the 
benefit of 


scales utilized by group insurers. 
would then make 
expenses of the 


successive borrowers. 

Experience credits and dividends result 
fact that the premium rate for a 
policy year has proved to be in excess of 
what was Prudent underwriting 
practices preclude rate reductions in smallet 


from the 


needed. 
group policies for a number of years, be- 
cause of the possibility of wide experience 
fluctuations. However, it should be incumbent 
upon insurers to reduce premium rates as 
soon as experience indications justify it and 
to the extent consistent with sound under- 
writing judgment. 

The most common rate found in the De- 
partment survey for group credit life insur- 
ance was 50¢ per year for each $100 financed, 
vhich is the equivalent of the 75¢ monthly 


Ac- 


an analysis made by the Chief 


rate per $1,000 of outstanding balance. 
cording t 
Actuary of the Department, in connection 
with the group writings of the largest com- 
panies in this field, death 
amount to from $4.50 to $5.00 per $1,000 of 


benefit costs 
At a premium of 75¢ per 
pro- 
The 


aggregate loss ratio, based upon the actual 


insurance in force 
$1.000 of 


ductive of a 50 to 


outstanding balance, this is 


55% loss ratio. 
premium reported in the 1955 summary of 
experience of the companies, is 54.8 percent 
close to the upper limit of the range 
cated for a 75¢ per $1,000 rate. 


indi- 


To further explore the problem of rate 
structure five major group credit life in- 
surers which account for about 65% of the 
total national volume of companies author- 
ized in this State were requested to submit 
reports on average group credit life in force 
monthly and total claims paid for a three- 
year period. An analysis of these reports 
indicates that the average monthly in force 
was 4,557 million dollars and total claims 
paid for this period was 61.7 million dol- 
Application of the 


lars. .75 monthly rates 
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to those in force figures produces the fol- 
lowing loss ratios: 

49.8% for 1953 

50.7% for 1954 

50.9% for 1955 


The three year aggregates based on this 
rate indicate a loss ratio of 50.5%. 

This analysis of losses in relation to the 
75¢ rate has been presented in the event 
that adoption of a rate maximum is con- 


sidered as a possible solution. The small 


loan law of Arizona, effective July, 1956, 
imposes a rate ceiling of 75¢ per $1,000. It 


is recognized that in some cases this rate 
would not be sufficient and that provision 
would have to be made for higher rates 
where justified. Allowance for such devia- 
tions might be provided for by requiring 
insurers to “advise” the Department on all 
master policies issued in excess of the maxi- 
mum with explanatory reasons. The im- 
position of a maximum rate for group credit 
life insurance, would reduce experience re- 
funds to reasonable levels, offering a prac- 
tical alternative if a satisfactory solution to 
the experience refund problem cannot be 
accomplished. 

Another possible approach would be to 
specify not the maximum rate contained in 
a rate filing but instead the maximum rate 
that a borrower could be charged for credit 
life insurance—e.g., 50¢ per $100 of initial 
indebtedness. This would be analogous to 
the departmental ruling which limits the 
amount of contributions by employees in 
group life insurance policies and would di- 
rectly control the imposition of excessive 
charges on borrowers. 


Refunds for prepayment and cancellation. 
—A major problem area of group credit life 
insurance is that of refunds of insurance 
charges in the event of prepayment of the 
outstanding balance and consequent cancel- 
lation of insurance. 

Regulation 27 requires the return of “any 
unencumbered balance accruing from an un- 
earned premium to the borrower or pur- 
chaser.” This provision, however, applies 
only to insurance on personal property. The 
recent amendment to the Personal Property 
Law, effective October 1, 1956, has a similar 
provision applicable to insurance on motor 
vehicles. At the present juncture, this pro- 
tection is not afforded to the group credit 
life certificate holder. 

A field examination of one insurance com- 
pany revealed that the following provision 
was included in the master policy: “No re- 
funds shall be made by the company by 


182 


reason of the prepayment of any loan.” 
When this inequitable practice was called 
to the attention of the company executives, 
they agreed to withdraw this policy form 
in the State of New York. While this pro- 
vision is not usually specified on the policy 
form, the borrower is nonetheless bound by 
the financial institution’s practice as regards 
refunds. One of the largest finance com- 
panies admitted that, as a matter of policy, 
it did not make any refunds on cancellation. 
Illustrative of this practice is the answer 
one complainant received when he requested 
a refund on his group credit life. “Life in- 
surance is group, and therefore not refund- 
able. We regret your feelings in this matter 
and assure you that our charges are well 
within the legal limits.” The borrower in 
this instance had been charged $36.58 for 
three-year credit life coverage and cancelled 
it by the repayment of all of the outstanding 
balance at the end of the first six months. 

It is recommended that Regulation 27 be 
amended to require that if through prepay- 
ment or refinancing, the indebtedness is 
discharged prior to scheduled maturity date, 
cancellation of insurance should be manda- 
tory and the pro rata share of the identifiable 
charge be promptly refunded. The amended 
regulation might also provide that the master 
policy as well as the certificates and state- 
ments of insurance issued to the borrower 
clearly specify that refunds will be made on 
cancellation by reason of prepayment or 
refinancing. 

This recommendation is consistent with 
Section 4B of the report of the subcommittee 
of the Credit Life and Credit Accident In- 
surance Committee adopted at the June, 
1954 meeting of the N. A. I. C. as follows: 

“If through prepayment, renewal or re- 
financing, the discharged 
prior to the scheduled maturity date, cancel- 
lation of the credit insurance then in force 
shall be mandatory. In the event of cancel- 
lation, the return premium shall be promptly 
paid to the person entitled thereto.” 


indebtedness is 


Disclosure 

The paucity of information given to the 
borrower regarding the types and costs of 
the various insurance coverages he is buy- 
ing presents one of the more serious problem 
areas of credit transactions. 

While the purchaser may ultimately find 
out the nature of his insurance purchases, 
it is evident that if he is to exercise his 
option to buy or not to buy insurance, the 
information should be provided initially and 
in full detail. 
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It also seems elementary that a car pur- 
chasér should be informed of the insurance 
coverages he is required to purchase, and 
those he may purchase at his option. The 
cost of every type of coverage should be 
specified at the time the finance transaction 
is consummated so that he can determine 
from the facts presented, whether he wishes 
to avail himself of any of the optional 
coverages. 

The majority of persons financing the 
purchase of a new car appear to be con- 
cerned with only one consideration—the total 
amount of their monthly installment. All 
too few purchasers are sufficiently well in- 
formed to inquire into the various segments 
of the monthly charge. However, a respon- 
sibility devolves upon regulatory authority 
to protect the unwary purchaser by making 
certain that he is provided with the essen- 
tial information. Certainly, if full disclosure 
is made mandatory, many purchasers will 
make their own decisions as to the advis- 
ability of purchasing the optional coverages 
now included in the package policy. Even 
in the case of mandatory auto physical dam- 
age insurance, the purchaser is not required 
to buy the insurance offered by the car 
dealer. Coercion to force the acceptance of 
a specific broker’s or agent’s policy is pro- 
hibited by Section 442-A of the Penal Law. 
Yet, many car purchasers are led to believe 
that they have no choice of agent or insur- 
ance company. 

To determine current disclosure practices, 
a survey was made of recent car purchasers 
This field 
survey covered the transactions of a num- 


who were sold package policies. 


ber of finance companies and banks, and a 
diversity of auto dealers. A summary of 
the interviews with these individual car pur- 
chasers follows: 

5.8 percent were informed of the various 
insurance coverages included in the package 
they purchased. 

1.6 percent were informed that they were 
purchasing credit life insurance. The other 
items in the package were not mentioned 
at all. 

92.6 percent were not informed that the 
package or any of its component coverages 
were included in the transaction. 

Of the 92.6 percent that were not informed 
that they were buying the package plan, 
8.8 percent had stated at the time of the 
car purchase that they did not want insur- 
ance of any kind since an auto physical 
damage policy was currently in force on 
their former cars. 


The Coverage 


Only 2 percent of those interviewed were 
informed by the salesman of the cost of 
the package. In no instance was the bor- 
rower informed of the cost of the individual 
package elements. The practice of lumping 
costs had previously been indicated by com- 
plainants to this Department, who had brought 
in correspondence informing them that the 
“package is sold as a unit and that it is 
impossible to specify the individual cost 
elements.” 

The package and its component cover- 
ages are listed in the retail installment 
contract and provision is made for boxes 
to be checked indicating that the specific 
coverages are being included. The fact 
that many people fail to read the contract 
carefully relieves the car salesmen of re- 
sponsibility. Nevertheless, the failure to 
specifically inform the customer that he is 
purchasing optional coverages as well as 
the mandatory physical damage 
constitutes a deception and cannot be con- 
doned. It would be unrealistic to attempt 
to police a requirement for full verbal dis- 
closure. However, mandatory disclosure by 


coverage 


means of a separate statement of insurance 
presented for signature at the time of the 
sale would be of considerable value in alert- 
ing the buyer. 

302(5) of the newly enacted 
Article IX of the Personal Property Law, 
requires that “the contract shall contain 
the following items: ... (4) the amount, 
if any, included for and other 
benefits, specifying the coverages and bene- 
fits.” This has been interpreted by the fi- 
nancing institutions, as is evident from 
their revised contract forms, to permit the 
combining of all insurance and other benefit 
charges into one total. The Department sur- 
vey failed to reveal a single instance where 
the amounts charged for each component 
of the package policy were specified. The 
largest finance company, which does not 
offer a package plan, lists the charges for 
auto physical damage and group credit 
life separately. 


Section 


insurance 


Regulation 27 should be amended to in- 
clude a provision that when insurance is 
being provided at an identifiable charge, 
the customer shall be furnished a statement 
of insurance at the time the contract is 
signed, which statement should itemize 
the types of coverage and the charge for 
each. The regulation could also be amended 
to prohibit charges in excess of the amounts 
paid to the insurance company. 


Ultimate disclosure—The requirements 
? 


of Regulation 27 as to ultimate disclosure 
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are, for the most part, adequate. Fire, in- 
land marine and casualty policies or certifi- 
cates insuring personal property must be 
delivered within 25 days to purchasers who 
paid identifiable [ them. 
These policies and certificates must con- 
tain the information specified in the Regu- 
lation, including the cost of each coverage. 


have charges for 


In the case of group credit life insurance, 
Section 161(2) of the New York Insurance 
Law specifically exempts this form of cov- 
erage from the requirement that certificates 
must be Regulation 27 requires, 
for contributory life insurance, the issuance 


issued. 


of a “statement of insurance” and specifies 
information to be included in the 
However, the cost to the pur- 
chaser is not among the specified require- 


certain 
statement. 


ments. Thus, unless the financing institution 
cost to the pur- 
may know the amount 
he paid for this An amended 
regulation could require that where there 
group life 


chooses to specify the 
never 


coverage. 


chaser, he 


is a charge to purchasers for 
insurance, this charge should be specified 
on the statement of insurance, and that it 
should not be in excess of the amount paid 


to the insurer by the financing institution. 


Summary 


The major 
upon in this report 
briefly as follows: 


problem areas commented 


may be summarized 

Misclassification and overcharges to holders 
of automobile collision policies. 
with non-insur- 


Packaging of insurance 


ance services. 

Inclusion of insurance coverages in credit 
transactions of a severely limited type. 

Inclusion of coverages in the package 
that duplicate existing coverages elsewhere. 

Excessive commissions on individual credit 
life insurance. 

Failure to return experience refunds to 
borrowers. 

Failure to refund premiums on cancella- 
tion of insurance. 
commission arrangements 
life insurance. 


Retrospective 
in group credit 

Lack of disclosure of the types of cover- 
ages provided and cost of each to the bor- 
rower. 
misclassification has been cor- 
rected to a considerable extent and it is 
that most of the other 
revealed by this survey can be corrected by 
Department regulation without recourse to 
additional legislation. Moreover, some of 
the malpractices that have been found in 


Collision 


possible abuses 
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organizations such as auto sales agencies 
and financial institutions, neither of which 
are subject to departmental supervision, can 
be controlled and regulated through the 
Department’s jurisdiction over insurance 
companies and their agents. It is through 
the medium of insurance policies that these 
abuses are generated. 

This report would be incomplete without 
acknowledging the splendid cooperation ex- 
tended by executives of the insurance and 
finance companies interviewed during the 
There was a general 
awareness by industry that these problems 


course of this survey. 


do exist and a willingness to assist the 


Department in effecting their solution. 


Automobile Problem—1957 


A speech entitled “The Automobile Prob- 
lem—1957” was recently delivered by Arthur 
C. Mertz, counsel for the National Associ- 
ation of Independent Insurers, before the 
Insurance Group Luncheon of the Chicago 


Union League Club. Mr. Mertz’s com- 
ments follow, in part: 
As we enter 1957 it can’t be said that 


automobile insurers face many really new 
problems—only a bundle of old headaches 
with added and there. We 
still have our share of internal squabbles, 
time-worn but still 
heat on any occasion 


kickers here 


generating 
more 


capable of 
two or 
insurance people get together. There’s the 
usual jockeying between mutuals 
and reciprocals, deviating and nondeviating 
companies. There’s the spirited rivalry be- 
different merchandising 
agent v. 


when 


stocks, 


tween systems— 
independent 
direct writer. There’s the leapfrog of policy 
draftsmen trying to outdo each other with 
and the seesaw de- 


company agent v. 


ever broader coverage, 
bate proper classifications of 
and breakdown of experience statistics, just 


over risks 


to mention a few. 


Vexing and nerve-wracking as these con- 


troversies may be, I think they are the 
necessary growing pains of a dynamic in- 
dustry. Constant pulling and tugging is 


essential to progress in any field of private 
I don’t share the gloomy predic- 
heated intramural com- 


business. 
tions of some that 


petition forebodes the downfall of any 
insurance group or any basic system of do- 
ing business. Instead it helps keep us all 
on our toes and moving. 

At any factional 


automobile insurance fraternity are over- 


rate, disputes in the 


shadowed by graver problems plaguing us 
all. The most serious is how to make ends 
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meet in the face of the alarming spiral of 


losses and expenses 


The long-term national trend of experi 
ence in al] auto lines (bodily injury, property 
and physical damage) is steadily 
worse. In 1956 the 
physical damage jumped ten points and on 
points. 


were increased frequency 


damage 


loss ratio on 


acting 


property damage about six Prin- 


cipally to blame 


in comprehensive claims and the upsurge 


in repair costs because of new body designs 


and higher speed and horsepower. Repair 


costs for 1957 cars rose about 7 per cent 


over 1956 cars, which in turn were highe1 


than 1955 and so on down the line. 


Chis is bad enough, but it’s the bodily 


injury picture that can cause insurance 


company heart attacks. Country-wide bod 


ily injury losses rose about five 
1956, putting the 


in the red 


points in 


companies seven points 
companies are deal 
Deficits 


Unless you 


In this line, 


ing with life and death decisions. 


can quickly become massive 


keep at least even with the loss trend, you 


may be a goner. The insurance graveyards 


are filled with the bones of optimistic lia 
bility underwriters. 


number of causes for the 


injury 


There are a 


climbing bodily loss ratios, aside 
trom the general inflation In our economy 
One is the spiral in damage awards. Be- 
1940 and 1955 the jury 
for the plaintiff in the Y ork 


two 


tween average 
verdict New 

Supreme Court rose 230 per cent, or 
and one-half times the upswing in the 
general cost of living index. I am sure the 
Chicago risen 


level of judgments has 


similarly. 


\ second factor pushing up bodily injury 
losses is the steady broadening of concepts 
of liability. 


ingly prone (under the artful prompting of 
plaintiff's lawyers) to sense hardship on one 


Judges and juries are increas- 


side and insurance on the other. 


Hand in hand with bigger court awards 
go bigger settlements. Future prospects are 


even worse in view of stepped-up agitation 


in every state by plaintiff-lawyer groups for 


measures to handicap insurers further in 


resisting unjust or exhorbitant claims. 


To the 


tacturer, 


average businessman (the manu- 


wholesaler and retailer) rising 
costs present only a transitory problem. He 
simply raises prices Even the closely 
regulated public utilities succeed in getting 
tariff 


deficits 


necessary increases, and in advance 


before occur. However, it seems 


the fate of our industry in recent years to 


remain perpetually in the red, several jumps 


The Coverage 


Obviously, the 


be corrected s« 


behind costs situation must 


on if disastrous consequences 
are to be avoided. 


One thing is certain, companies and 


agents have no cause to be apologetic about 
that 


grossly inadequate. As much as other busi- 


auto rates. The truth is rates are 


nesses, we are entitled to a fair price for 


our product. More than that, our companies 


have an overriding obligation to secure 


rates adequate to protect their very solvency, 
the impairment of which will bring untold 


hardship to thousands of policyholders and 
claimants. This, 


problem for 1957 


then, is our bread-and- 


butter securing long 


overdue rate adjustments 


Che other burning question for 1957 is 


whether we will see the further spread ol 


‘I his, 
would 


the compulsory insurance doctrine 


too, is crucial for compulsory laws 


country 


gravely aggravate the wide loss- 
mentioned lo 
Massa- 
peculiar 


look 


There we are already seeing 


I have just 
that the frightful 


rate squeeze 
those who think 
arose from 


chusetts experience 


quirks in that compulsory law, I say 
at New York. 
demands from assemblymen for legislative 


investigations, pressures for forcing 
take 


proposals to make all policies absolute. On 
supposedly 


rate 
companies to undesirable risks and 
top of it all, just last week the 
New York 


“inadequate” by Governor 
l (including 


compulsory law 
Harri- 


“model” was 
labeled 
man, who demanded 


fund) to plug its 


legislation 


an indemnification gaps. 


Che growing threat of compulsory points 
up the importance of the recent introduction 
of the new uninsured motorist coverages in 
Illinois and most other states. The ball is 


now tossed to the agents to get out and 


] 


sell this coverage. Our association has long 


advocated it and will back it wholeheartedly 


It is a shame that the kickoff of this new 
coverage took 
than 100 per 
We have heard some public criticisms 


place with something less 


cent insurance company sup 


port, 
segment of our 


dissuade the 


of this coverage from one 
This should no 
agents from proudly marketing it as a fine 


Any ab 


stract objections that can be made to the 


own industry. 
product of industry workmanship. 


uninsured motorist coverages are as noth 


ing compared with the evil consequences ot 


compulsory insurance, and the protection 


broader. It extends to out- 


have 


afforded is far 


of-state cars, stolen cars, policies that 


lapsed and, in many instances, hit-and-run 


accidents. Compulsory liability insurance 


laws leave these gaps wide open. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Manufacturer's Liability— 
Premature Explosion of Dynamite 


In a negligence action brought against a 
dynamite manufacturer the evidence sup- 
ported two conflicting hypotheses as to 
the cause of a premature explosion of 
dynamite. The plaintiff failed to sustain 
his burden of proof. Eighth Circuit. 


The plaintiff brought an action for in- 
juries allegedly sustained as a result of the 
defendant's negligent manufacture and stor- 
age of dynamite. The evidence indicated 
that while the plaintiff was tamping dyna- 
mite into a hole it exploded, thereby injur- 
ing him. There was evidence which would 
support the finding that the tamping of the 
dynamite was the cause of the explosion. 
Other evidence, however, indicated that the 
dynamite exploded because it was improp- 
erly mixed when manufactured. After a 
verdict was rendered for the plaintiff, the 
trial court entered a judgment notwith- 
standing the verdict for the dynamite manu- 
facturer. 

The court of appeals affirmed the judg- 
ment for the manufacturer. The court noted 
that the evidence supported two possible 
causes for the premature explosion of the 
dynamite, one of which would make the 
manufacturer liable and the other would 
not. Since there was no basis upon which 
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Peete. 


a jury could find that the explosion was any 
more due to one cause than the other, the 
plaintiff failed to sustain the burden of proof 
that the explosion occurred 
from a cause for which the manufacturer 
was liable. Thus, there was not made out 
a submissible case for the jury.—Soso v. 
Atlas Powder Company. United States Court 
of Appeals for the Eighth Circuit. Novem- 
ber 28, 1956. 6 NEGLIGENCE CAsEs (2d) 621. 


of showing 


Contractor's Liability— 
Explosion of Propane Gas 


A contractor severed sewer laterals and 
failed to repair them after digging an 
excavation for a propane tank. He was 
liable for property damage caused when 
gas entered the sewer and exploded in 
nearby buildings. Illinois. 


A drug store contracted with a heating 
company for the installation of heating 
equipment together with a 500-gallon under- 
ground tank for the storage of propane gas. 
The heating company asked a contractor 
to dig an excavation behind the drug store 
for the installation of the tank. In making 
the excavation the employees 
cut through several tiles which ran into a 
sewer. The contractor knew the tiles had 
been cut but he did not repair or replace 
them nor did he notify anyone of the fact 
that they were broken. A butane company 
(from which the tank was ordered) failed 
to note an unplugged drain opening in the 
bottom of the tank. The tank was taken 
to the excavation where it was lowered into 
the ground. After the tank was installed 
and filled with gas, violent explosions caused 
damage to neighboring buildings. The ex- 


contractor’s 


plosions were caused by escaping gas (from 
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the tank) which flowed into the sewer and 
entered the buildings. 

The plaintiffs, owners of the damaged 
property, brought an action against the 
heating company, the contractor, the butane 
company, the tank manufacturer and its 
sales agency. The butane company settled 
with the plaintiffs. A trial of the case re- 
sulted in a directed verdict in favor of the 
heating company. The jury found against 
the defendants, but the court 
granted the contractor’s motion for a judg- 
ment notwithstanding the verdict. 
appeal the appellate court reversed the judg- 
ment for the contractor. 
order of the trial court which denied the 
motions of the tank manufacturer and its 
sales agency for judgments notwithstanding 
the verdict. Leave to appeal to the state 
supreme court was granted to the plaintiffs 
and the contractor. 

The highest court held that the 
appellate court was correct in reversing the 
judgment against the tank 
and its agency. There no evi- 
dence that the manufacturer negligently de- 
livered a tank without supplying a drain 
plug for the bottom of the tank. The finding 
of liability of the contractor was also af- 


remaining 
On 


It also reversed an 


State 


manufacturer 


sales was 


firmed. The contractor’s contention that 
he was not liable because the work had 
been accepted by his employer was re- 


jected since the thing dealt with was immi- 
nently dangerous. He was aware that the 
excavation to be used for propane 
storage but, nevertheless, failed to repair 


was 


the broken tiles or notify others of a hazard 
which he knew to The court 
cluded that negligence contributed in 
whole or in part to produce the injury. The 
case was remanded with directions to enter 
judgment against the contractor and to 
grant the plaintiffs’ motions for a new trial 
limited to the issue of damages.— 
Paul Harris Furniture Company et al. v. Morse 
et al. Illinois Supreme Court. November 
26, 1956. 6 NEGLIGENCE CAsEs (2d) 542. 


exist. con- 


his 


S¢ rlely 


Attractive Nuisance Doctrine 
Applied by Court 


Construction equipment and building ma- 
terials on a vacant lot constituted an 
attractive nuisance. A child, who appar- 
ently sustained burns because of a trash 
fire on the lot, had judgment against the 
land owner and the building contractor. 
Florida. 


The plaintiff, a seven-year-old boy, brought 
an action (by his mother as next friend) to 


Negligence 


recover for injuries sustained when he 
allegedly stepped into a bed of hot coals 
on a vacant lot. The plaintiff's father joined 
in the action to recover for medical ex- 
penses. The defendants were the owner of 
the lot and a contractor employed by the 
owner to construct a dwelling on nearby 


property. On the lot where the accident 
occurred there was a shed, rubbish, and 
building and construction materials. The 


lot was habitually used (without objection 
by defendants) by children of the neighbor- 
hood as a playground. The principal issues 
involved were whether the facts brought the 
case under the attractive nuisance doctrine 
and whether there was adequate evidence of 
the causal relationship between the injury 
and the negligence alleged. 


The plaintiffs had judgments in the lower 


court against both defendants. An appeal 
was taken. 
Held: Judgment affirmed for the minor 


plaintiff but reversed as to the father be- 
cause of a jurisdictional defect. The de- 
fendants contended, among other things, 
that a fire is obviously dangerous and, there- 
fore, cannot constitute an attractive nuisance. 
It was reasoned by the defendants that 
when a child of tender in- 
volved, a fire would tend to repel rather 
than to attract. The higher court, however, 
declared that it was for it to 
determine whether a and of itself 
would constitute an attractive nuisance 
since the plaintiffs relied upon the general 
condition of the area. 


even years is 


unnecessary 
fire in 


It was shown that there were all sorts of 
materials and devices on the lot that would 
be of interest to children and, also, that the 
so-called fire was actually not a burning, 
glowing flame. It consisted of a large bed 
of and covering a bed 
of red-hot coals. The court said that there 
was justification for holding that the tools, 
blocks, etc., invitation which 
in effect led the child into what might be 
termed a “booby trap.” It concluded that 
there were not sufficient grounds for apply- 
ing a rule relating to an obvious peril. 


surrounding 


asnes 


served as an 


There was no direct and positive proof 
that the child was injured on the vacant 


lot. No one testified that he actually saw 
the child on the lot at the time of the 
injury. However, the court noted that the 


circumstantial evidence weighed heavily in 
favor of the jury’s conclusion that the acci- 
dent did occur there—Tucker Brothers, Inc. 


et al. v. Menard et al Florida Supreme 

Court. November 28, 1956. 6 NEGLIGENCE 
Cases (2d) 566. 
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LiFE 
Summaries of Selected | 
Decisions Recently Reported 

| by CCH LIFE INSURANCE 
REPORTS 


Disability Benefits Provisions 
Construed by Court 


During a 14-month period the insured 
missed only a few days of work. Although 
he was not able to do every duty pertain- 
ing to his job and was practically in 
continuous pain, he was not “wholly and 
continuously disabled” within the mean- 
ing of his policy. Ohio. 


The insured’s policy protected him against 
any loss resulting directly and independently 
of all other causes from bodily injuries 
effected solely through accidental means, 
and also covered sickness or disease. It 
provided that if the injuries shall within 
20 days after the accident “wholly and con- 
tinuously disable” him and prevent him 
from performing every duty pertaining to 
his occupation, he will receive weekly in- 
demnity payments for the period of such 
continuous total disability for not to exceed 
52 weeks, and thereafter will continue to 
receive the indemnity as long as he is 
“wholly and continuously disabled” and pre- 
vented by such injuries from engaging in 
any occupation or employment for wage 
or profit. While at his work the insured 
slipped on some oily water and went into a 
twisting fall. Thereafter he received in- 
demnity payments from his insurer. + 


He subsequently returned to work for a 
14-month period of time. During this time 
he made no claim for continuous accident 
benefits, his only claim being for short 
periods that he was away from his em- 
ployment. He stated that he needed help 
from his fellow employees in order to do 
his work, and that during his eight-hour 
daily work he spent on an average of one 
and one-half to two hours per day resting 
and taking pills to relieve his pain, which 
was continuous. After this period of time 
the insured left his employment and has 
not worked since that time. He was offered 
sick benefits but refused them, claiming 
the right to accident benefits. The insurer 
refused to pay accident indemnity payments 
on the ground that the insured was not 
“wholly and continuously disabled” during 
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the 14-month period. An action was brought 
to recover accident benefits. The lower 
courts awarded a judgment to the insured 
and the insurer appealed. 

The state supreme court reversed the 
judgment and entered judgment in favor 
of the insurer. It declared that the words 
“wholly and continuously disable the in- 
sured and prevent him from performing 
every duty pertaining to his occupation” 
plainly mean entire disability and prevention 
from performing each duty pertaining to his 
occupation. The fact that the insured suf- 
fered practically continuous pain during the 
time he was working did not of itself con- 
stitute “whole and continuous disability.” 


The court noted that three months of the 
14-month period were within the period of 
52 weeks from the date of the accident. 
It concluded that the 14-month period of 
employment stopped the running of the 
insurer’s obligation to pay indemnity ac- 
cident benefits and made its obligation one 
to pay only sick benefits —Yeager v. Pacific 
Mutual Life Insurance Company. Ohio Su- 


2 


preme Court. December 26, 1956. 3 Lire 


Cases (2d) 79. 


Insurer Fails to Establish 
Defense of Misrepresentation 


The insured, who was disabled by a 
heart attack, did not reveal in his policy 
application that he suffered from migraine 
headaches. However, the insurer failed 
to show that this misrepresentation was 
material to the risk and relied on in 
issuing the policy. Oklahoma. 


The insured brought an action to recover 
under his group policy for a disability 
brought about by a heart attack. The in- 
surer denied liability on the ground that 
the policy was procured by false and fraud- 
ulent representation. The evidence showed 
that the insured stated on the policy appli- 
cation that to the best of his knowledge 
he was in good health and free from any 
Actually, 
the insured was receiving payments from 


physical impairment or disease. 


the government for a service-connected dis- 
ability (migraine headaches). After this 
fact was established the insurer offered no 
other evidence in support of its answer. 
The lower court awarded a judgment to 
the insurer and an appeal was taken. 

Held: Judgment reversed and the case 
remanded for the sole purpose of establish- 
ing the period of time for which the insured 
was disabled. The court noted that when 
an insurer relies on the defense of misrepre- 
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sentation it 
prove the 
defense. 


has the burden to plead and 
facts sustain this 
This burden includes a showing 
that the representation was false, material 


necessary to 


to the risk and relied upon by the insurer 
in issuing the policy. Assuming that the 
statement in the application could be used 
to prove the fraud, there was no showing 
by the insurer that it relied upon this fraud 
or that it was material to the risk. 


There were no provisions in the insurance 
certificate or in the application which stated 
that the policy was issued in reliance upon 
the insured’s statements. No testimony was 
introduced to support a conclusion that the 
policy was issued in reliance on the state- 
ments 
court 


contained in the application. The 
concluded that the insurer failed to 
sustain the burden of proving its defense.— 
Adams v. National Casualty Company. Okla- 
homa Supreme Court. January 15, 1957. 


2 


3 Lire Cases (2d) 70. 


Additional Death Benefits 
Obtained by Advance Premiums 


A clause providing for yearly increase of 
death benefits on advance payment of 
premiums was held ambiguous. Thus, it 
applied to advance quarterly premium 
payments and was not limited to payments 
made on an annual basis. Tennessee. 


The insured’s accident and health policy 
“After the 
first year’s premium has been paid, each 
year’s renewal premium paid in advance on 
this policy shall add One Hundred Twenty- 
Five Dollars to the Regular Death Benefit 
until the same amounts to Two Thousand 
Five Hundred ($2,500.00) Dollars.” The 
policy was issued August 10, 1942, and was 
in effect when the insured died by 


contained the following clause: 


reason 
of an accident on December 23, 1955. 

The insured made advance quarterly pre- 
mium payments until her death. 
sured’s administrator claimed that by reason 


The in 


of the above-quoted clause the insurer was 
liable for additional death benefits. He 
argued that the insured’s quarterly pay 
ments satisfied the terms of the 
The insurer, however, argued that the plain 
language of the clause means that the pre- 
miums paid in 
on an annual basis. 


clause 


must have been advance 


The state supreme court awarded a judg- 
ment to the administrator for the increased 
benefits. The court held that the wording 
of the clause was ambiguous in that it could 
be understood by 


laymen to mean that 


payments made on a quarterly basis would 
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be sufficient to satisfy the requirements for 


the additional benefit. Thus, the general 
rule was followed that 
be construed against the insurer.—Alvts, 
Admr. v. Mutual Benefit Health Accident 
Association. Tennessee Supreme Court. De- 
cember 7, 1956. 3 Lire Cases (2d) 42. 


ambiguities are to 


Short Shorts from the Courts 
Ninth Circuit ... 


final divorce decrees awarding the insured 
held 
of beneficiary 
subsequently made was effective despite the 
fact that the policies were in the custody of 


Interlocutory and 


sole ownership of the policies were 


to be valid. Thus, a change 


the divorced spouse and could not be en- 

dorsed.—Mildren et al. v. Mildren. United 

States Court of Appeals for the Ninth Cir- 
3 


cuit. December 17, 1956. Lire CASES 
(2d) 49. 
Tennessee Where the insured 


volunteered to let an acquaintance shoot a 
pepper can off his head, he could reasonably 
have foreseen that death or injury might 
result. His death did not constitute death 
by accidental means.—Baker v. National Life 
& Accident Insurance Compan, 
Supreme Court. 
Cases (2d) 37. 


Tennessee 


December 7, 1956. 3 LIFE 


Virginia 
his physical examination and had tendered 
his first premium. 


The deceased had passed 

However, since no policy 
had been issued to him his death was not 
covered.—Hayes v. Durham Life Insurance 
Company. Virginia Supreme Court of Ap- 
peals. January 21, 1957. 3 Lire CAsEs 
(2d) 75. 


Washington .. . The conflict in medical 
testimony as to the 1 relationship 
between the fatal coronary and a prior chest 
injury presented an issue to be decided by 
the jury.—Arthurs v. National Postal Trans- 
port Association. Washington Supreme Court. 
December 5, 3 


causal 


1956. 3 Lire CAses (2d) 66. 


The insurer’s medical 
favorable report to the 
insurer on the basis of the insured’s state- 
ment that a growth was stationary and that 
he had not consulted a physician about it. 
Actually, the growth had enlarged rapidly 
in the three months prior to ; 


Wisconsin . .. 


examiner gave a 


the giving of 
the statement, and it was later shown to be 
malignant. The statement was held to have 
been made with the intent to deceive and 


was material to the risk.—Gibson v. Pruden- 


tial Insurance Company of America. Wis- 
consin Supreme Court. December 4, 1956. 
3 Lire Cases (2d) 32. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
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Theft of Safe Not Covered 
by Burglary and Robbery Policy 


There was no coverage under a burglary 
and robbery policy for the theft of a safe 
and its contents. The insured was unable 
to prove that the unrecovered safe was 
entered by force and violence which left 
visible marks, Florida. 


The insured’s burglary and robbery policy 
covered the contents of his safe. The policy 
provided in part: 


“To indemnify the insured: (a) For all 
loss of such property occasioned by SAFE 
BURGLARY which shall mean the feloni- 
ous abstraction of such property from within 
a safe or vault in such premises, or while 
located elsewhere after removal therefrom 
by burglars, by any person or persons mak- 
ing felonious entry into the safe and also 
into the vault, if any, containing the safe, 
when the doors thereof are duly closed, and 
locked by at least one combination or time 
lock thereon; provided that such entry shall 
be made by actual force and violence of 
which there shall be visible marks made by 
tools, explosives, electricity, gas or other 
chemicals, upon the exterior of (a) said 
doors of the safe and of the vault, if any, 
containing the safe, if entry is made through 
such doors, or (b) the top, bottom or walls 
of the safe and of the vault, through which 
entry is made, if not made 


through such 


dc OTS 


During the nighttime the insured’s safe, 
which contained cash and securities, was 
removed from his premises. Entry to the 
made forcibly opening 
doors leading to the office where the safe 
was located. The safe door was closed and 
locked, and was equipped with combination 
time locks. 


premises was by 


The safe was not recovered. 
The insured submitted a sworn proof of 
loss demanding that he be paid $609.95, said 
sum representing the cash and securities 
contained in the together with the 
value of the safe. The insurer refused to pay 
this claim, arguing that the insured had 
failed to prove that entry to the safe was 
made by force and violence, leaving visible 
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safe 


marks. The trial court entered a summary 
judgment for the insurer and an appeal was 
taken. 


Held: Judgment affirmed for the insurer. 
The court said that it could be inferred 
from the circumstances that the insured’s 
premises were feloniously entered by force 
and violence and that the crime committed 
amounted to burglary. It could also be in- 
ferred that the felons who took the safe 
would open it. However, the court declared 
that it may not be inferred that the opening 
of the safe left marks upon it which would 
bring the case within the coverage of the 
policy. It was also held to be forbidden 
speculation to say that the safe could not 
have been opened without leaving marks. 

Moore wv. General Casualty Company of 
America. Florida Supreme Court. Decem- 
ber 19, 1956. 9 Fire ANp CASUALTY CAsEs 4. 


Completed Operations Exclusion 
Held Inapplicable 


A contractor, engaged in pole-removing 
operations, failed to cap a hole in a side- 
walk. Ten days later, while the con- 
tractor was removing poles elsewhere, a 
person tripped in the hole and was in- 
jured. The completed operations exclu- 
sion in a liability policy did not apply. 


The insured entered into a pole-removal 
contract with a contractor whereby the con- 
tractor to remove certain trolley 
poles and fill the holes with sand or gravel 
and cap them temporarily with bituminous 
macadam wherever poles had been removed 
from concrete sidewalk locations. The pole 
removing was to take place over a wide area 
in New Haven, Connecticut. In accordance 
with the contract, the contractor purchased 
a public liability policy which 
covered the insured against liability arising 
from pole-removal operations. 


agreed 


insurance 


The contractor removed a pole from a 
concrete sidewalk on or about May 23, 1949, 
but failed to cap it with bituminous mac- 
adam. On June 2, 1949, a person tripped 
in the hole and was injured. At the time 
of the injury the contractor was still re- 
moving trolley poles, as required under the 
contract, but he not working in the 
area where the injury occurred. The injured 
party brought an action against the con- 
tractor, the City of New Haven and the 
insured. The insurer notified the insured 
that it would appear and defend the suit, but 
subsequently it withdrew its appearance 
notified the insured that it would not 
the suit. The suit was settled by 


was 


and 
defend 
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voluntary agreement, the insured paying 
$1,000; the contractor, $250; and the city, 
$250. 

The insured then brought an action in 
two counts, one against the contractor for 
breach of contract and the other against 
the insurer for failure to defend the above 
action. The trial court awarded judgments 
for the insured against both of the defend- 
ants. The defendant insurer appealed. 


By the terms of the public liability policy 
there was no coverage “if the accident 
after operations have been 
completed or abandoned at the place of 
occurrence thereof.” The issue involved was 
whether this exclusion applied to the facts 
of this case. The insurer argued that the 
exclusion applied because the work at the 
situs of the accident had been abandoned 
by the contractor, ten days having elapsed 
between the date of the pole’s removal and 
the accident. It contended that the trial 
court’s conclusion that the contractor had 
not abandoned his work at the place where 
the accident occurred could not be justified. 


occurs 


The higher state court affirmed the judg- 
ment for the insured. The court noted the 
distinction between the insurer’s duty to 
defend the insured and the duty to indem- 
nify him with any judgment 
which might be recovered against him. It 
said that the facts indicate that the injured 
party’s complaint stated a cause of action 
which appeared to be within the terms of 
the policy coverage, and that the insurer, 
therefore, was under a duty to defend the 
action. 


respect to 


It was an issue of fact as to whether the 
contractor had abandoned his work so as 
to make the exclusion applicable. Since the 
contractor was engaged in removing trolley 
poles elsewhere, the court concluded that 
a finding that the work had not been aban- 
doned, within the meaning of the exclusion, 
was neither illogical nor unreasonable.— 
Connecticut Company v. Mongillo et al. Con- 
necticut Supreme Court of Errors. January 
7, 1957. 9 Frre AND CASUALTY CASEs 36. 


Unwritten Waiver Not Valid 


The insurer was not estopped to assert 
the violation of the policy’s vacancy pro- 
vision, which was waived by its agent’s 
actions. The policy stated that no waiver 
is valid unless written and attached to 
the policy. Georgia. 


The following provisions were contained 
in the insureds’ fire policy: 


Fire and Casualty 


“Conditions suspending or restricting in- 
surance. Unless otherwise provided in writ- 
ing added hereto this Company shall not be 
liable for loss occurring (b) while a 
described building, whether intended for 
occupancy by owner or tenant, is vacant or 
unoccupied beyond a period of sixty consec- 
utive days No permission affecting 
this insurance shall exist, or waiver of any 
provision be valid, unless granted herein or 
expressed in writing added hereto.” 

At the time that a renewal certificate was 
delivered to the insureds the insurer’s agent 
knew that the premises were vacant or 
would become vacant on October 31, 1954. 
The premises became vacant and continued 
unoccupied up to and including the date of 
the fire on May 5, 1955. No part of the 
premium was paid at the time of the 
renewal. When the premium was paid (after 
the premises had been vacant for 80 consec- 
utive days) the agent knew that the pre- 
mises had been vacant for a period exceeding 
60 consecutive days. On 
the agent had informed the insureds that he 
would take the matter up with the insurer 
and that the insureds were covered. 


several occasions 


The insureds brought an action to recover 
the under their policy. The lower 
courts held that there was a waiver of the 
vacancy provision because premiums had 
been accepted by the agent with the knowl- 
edge that the had been vacant 
for more than 60 consecutive days. 


loss 


premises 


Held: Judgment reversed. The court said 
that a provision of a fire policy requiring a 
written waiver of its terms is valid and bind- 
ing upon the insureds. It declared that the 
insureds were bound to know the insurer’s 
rights and that they could not be relin- 
quished except in the manner provided by 
the policy. The insureds could not show 
that a policy provision had been waived 
unless it was done in the manner provided 
for in the policy. Thus, the insurer could 
assert as a defense the violation of the policy’s 
vacancy provision.—Fire & Casualty Insur- 
ance Company of Connecticut v. Fields et al. 
Georgia Supreme Court. January 15, 1957. 
9 FirE AND CASUALTY CASEs 26. 


Short Short: Rhode Island 


Overpayments of salary to an employee 
by mistake were not losses caused by fraud 
or dishonesty within the meaning of an em- 
ployee dishonesty policy.—Jamestown Bridge 
Commission v. American Employers’ Insur- 
ance Company. Rhode Island Supreme Court. 
January 10, 1957. 9 FrreE ANp CASUALTY 
CAsEs 27, 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Guest v. Host 


The following cases involve a considera- 
tion of a host’s liability for injuries re- 
ceived in his car by a guest. 


N A RECENT Delaware case the plain- 
tiffs 
defendants 


father and daughter, and the 
father and The de 
fendant son was driving an. automobile in 
Which the plaintiff daughter 
The automobile hit a truck which 
was parked with its tail lights on, and the 
daughter was injured. She and her father 
brought suit against the son against 


were 
were son, 

Was a pas- 
senger, 


and 
his father under Delaware statutes which 
imputed a minor’s ; 
a car to. £1) signed his 
application and (2) the owner of the car 
who permitted the minor to drive it. The 
state guest statute released the operator of 
from liability 
intentional on the 


negligent 


whoever 


operation ol 


license 


such 
part ot 
was caused by his 
rights 
found that the 


a vehicle “unless 
dent was 


owner ofr 


acci- 
such 
operator, or 
disregard of the 
The trial court 
defendant son was only guilty of ordinary 
thus, liable. It 
held that since the liability of the 
named under the imputed negli- 
gence statutes is measured by the liability 
of the negligent minor, the defendant father 


lable. 


wilful or wanton 


of others.’ 
negligence and, was not 
turther 
persons 


was also not 


The court affirmed the 
trial It noted the plain- 
tiffs’ argument that since the imputed negli- 


state supreme 


court’s decision. 
gence statutes were passed after the guest 
statute, they impliedly repealed or modified 
the scope of the ; statute, making it 
inapplicable in situations similar to the 
The court disagreed with this 
It said that the imputed negli- 
gence statutes are general in nature while 
the guest statute is of a 


guest 


one abc ve, 
contention 


special nature, 
specific feature of the lia- 
bility of an owner or operator of a car. 
The general rule is that the two types of 


dealing with one 


statutes are read together and harmonized, 
and in the event of repugnancy the special 
statute (in this case the guest statute) pre- 
The that the 

and liable 


vails. court added words 


“jointly 
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severally with such 


minor” in the imputed negligence statutes 
appeared to mean that the parent is only 
liable to the extent that the minor is liable. 
—McHugh et al. v. Brown et al. Delaware 
Supreme Court. October 3, 1956. 7 Auto 
MOBILE CAseEs (2d) 524. 


HE PLAINTIFF, wife of the insured, 
was injured when the insured (in a fit 
purposely drove his automobile 
bridge abutment rate of 
The insurance company’s demurrer 
the lower court, and the 
The Wisconsin Supreme 
Court, observing the conflict of laws rule, 
applied the substantive law of Kansas, 
where the injury The plaintiff 
relied on the statute for re- 
covery. The insurer, however, relied on 
a Kansas case (Sink v. Sink, 172 Kan. 
217, 239 Pac. (2d) 933 (1952)) which held 
Kansas neither husband nor 
maintain a tort action for damages 
against the other. The Wisconsin court 
ruled that the Sink case controlled, and the 
fact that the action brought 
the insurance company did not change the 
result. The remanded with in- 
structions to sustain the insurer’s demurrer. 

Scholle v. Home Mutual Casualty Company 
Wisconsin Supreme Court. October 9, 1956. 
7 AvuToMoBILE CAsEs (2d) 512. 


of rage) 
into a at a high 
speed. 
was overruled by 
insurer appealed. 


occurred. 
Kansas guest 


that in wite 


may 


was against 


case Was 


N ANOTHER Wisconsin case the plain- 
tiff had been a guest in the defendant’s 
was injured when the defendant, 
drove off the road. 


car. He 
who intoxicated, 
The plaintiff had served drinks to the de- 
fendant prior to accepting the ride with 
him. During the ride the plaintiff had re- 
quested the defendant to stop and let him 
out. The jury found that the plaintiff had 
knowledge of the intoxication, 
and the court dismissed the com- 
plaint. It declared that the knowledge of 
the defendant’s drunken condition and ac- 
ceptance of the ride constituted an assump- 


was 


defendant’s 
lower 


tion of the risk as a matter of law. 


The highest state court affirmed the judg- 
ment for the defendant. It said that a guest 
who embarks on an automobile ride with 
whom he knows to be intoxicated 
assumes the risk of the host’s negligence. 
While the rule of assumption of the risk 
had been developed in a number of “drink- 


a host 


ing partner” cases where the guest had been 
drinking with the host, this did not diminish 
the rule’s applicability to the facts of the 
instant case.—Sanderson v. Frawley, Jr., et al. 
Wisconsin Supreme Court. October 9, 1956. 
7 AutroMosILe Cases (2d) 513. 
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